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PREM(^E. 


The extensive chun^cs made by the Criminal Jualice 
Act, VJ2i), have necessitated a tlrastic revision of tliis 
little work. 

Tlie chapters upon (.Iriniinal I’rocednre have been 
alinf)st entirely re-written, and the chapter npon the 
Criminal Courts and tlieir liistory and jurisdiction 
has been considerably enlarged. 

Th(i object of this l)ook is to state as concisely as 
possible the present state of the Criminal I.aw and 
its I’rocedure as administered and practised in the 
tb’iininai (.‘ourts to-day; and 1 have endeavoured, 
from my own experience in these Courts, to make the 
chapters on Procedure as ^practical as possible. 

It is hoped that tliis edition will prove of assistance 
to students of the Criminal Law as a foundation for 
the study of a fuller text book upon the subject, such 
as ITarris’s Criminal Law or Archbold’s Criminal 
Pleading, and tliat it will serve to refresh the memory 
for examination ^mrposes. 

MAUSTON GARSTA. 


2 PloWDKN BUILDINf.'.S, 
TKMrLit, K.C.4. 

November, 192(). 
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EXPLANATION OF ABBREVIATIONS. 


The letters (F.) and (M.) after the names of offences stand fc 
Felony and Misdemeanour respectively. 


H.L. ... 

Q.S. ... 

J. P. ... 

K. B.I). 

C.C.C. 

O. C.A. 

P. S. ... 

Imp. ... 

(3.J.A. 
Wilshere’s C.C 


Hard Labour. 

Quarter Sessions. 

Justice of the Peace. 

King’s f3ench Division. 

(3ourt for the consideration of Crown Cast 
Reserved. 

Central Criminal Court. 

Court of Criminal Appeal. 

Penal Servitude. 

Imprisonment. 

Criminal Justice Act, 1925. 

Wilshere’s ('riminal Ceases. 2nd editioi 



PART I. 


CHAPTER 1, 

THE NATURE OF A CRIME. 

WHAT IS A CRIME? 

A Distinction must be drawn between Breaches of Law which 
are Grimes and those which are merely Illegal without 
being Criminal. 

Various clcfiintious of Ckimk ’’ iiave be.‘en afcieuipted ; — 

(1) “ A violation of the public rights and duties duo to 

the whole community considered ns a community 
(IlJackstone). 

(2) “ A l)rea(5h of duty imposed l>y law for tin; benefit of 

the ooiniminity at large " (Odgers). 

Botli these (lelmilions are open to tlic criticism 
that they limit crimes to tlie violation of public 
rights or duties, whereas several crimes, e.y., theft, 
violate pricalc rights as well. 

(3j A good definition is found in Mauii Owen (a ) : — 

“ A crime is an act or (uhission forbidden by law 
under pain of punislimeiU . ” 

(41 Dr. Kenny enlarges this slightly, lie observes that 
a wrong is civil if any power of remit ling its sanction 
can be exercised (whether freely or even under 
restraint) by any private t)erson, and therefore 
defines a crime as “ A wrong whose sanction is 
j)unitive and is remissible only hy the Crown, if 
remissible at all.’' 

J3ut this is only correct if the expression the 
Crown ” is held to include every one of H.M. 
Judges. 

(/5) The mailer may 1)6 summarised by saying that the 
High Court ng.ird as criminal proceedings any 
proceedings which may terminate in the infliction 
of a punishment. 


(a) 9 B-. & C. r>99, 002. 
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Relationship of Crimes to Torts. 

(a) It is possible for an offence to be both a tort and a 
crime, c.g., assault, libel. 

. (b) If an offence is known to be a crime, one test to ascertain 
if it is also a tort is to see ifi it damages any particular 
individual. 

(c) But no sucili test exists to ascertain if a tort is also a 

crime . 

Differences between Torts and Crimes. 

Tort. Crime. 

(i) 

Action. Indictment or summary pro- 

cedure. 

Compensation. Punishment. 

{^) 

Plaintiff eaj'. settle or withdraw Can l)e withdrawn or settled 
action at any time. only with the leave of the 

Court. 

(d) 

Civil Court and procedure. Criminal Court and procedure. 

Statute of Liinilalions ap])lies. .Not so (/>). 

OBJECT OF CRIMINAL PUNISHMENT. 

Criminal punishment acts upon: — 

(1) The body of the otfiuider. 

(2) The mind of the offender. 

(d) The min^ls of otliers. 

By (1) it (le])rives the offender either permaiu'ntly or tem- 
porarily oC the [)r)wov to rei)eat the olTeiua*. 

By (2) it strives to pre*vent liim from repi.'ating the offemeo by 
the terror it ins[)ires. 

By (3) it strives to deter otliers from eommitting similar 
offences. 

DIVISIONS OF CRIME. 

(A) Indictable Offences (c). 

Those which admit of trial hy jury. 

(1) Treason. 

(2) Polonies. 

( 3) Tvl. isd em e anon rs . 


(h) For exc'c^>lir^ns, see psijjfc 10. • 

Tiy section JA -if the Criminal Jualice Act, 10ii5 (15 & 10 (ico. 5, c. 80), 
a number of imliefcable offences, specified in the Second Schedule of the Act, 
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(B) Petty Offences. 

Those which arc tried siiniiiiarily by J.r.'s sitting without 
a jury, and whictli do nob admit of trial by jury. 

Differences between Felonies and Misdemeanours (d). 

Felonies. Misdemeanours. 

Involved forfeiture of land or Did not. 
goods or both. 

Originally punishable with Not so. 
death. 

C’i) 

No witnesses for the defence Witnesses for the defence 
allowed. always allowed. 

The above arc obsolete. 



(i) 


Admit of accessories. 

(■>) 

I )o not. 

Admit of arrest without 

a Do not. 

warrant. 



Civil proceedings cannot 

V'' 

he 

Does not a])[)ly 


taken against an (jft’ender 
before criminal proceedings. 

_ i") 

Cannot be, tricvl upon a criminal (’an be so tried, 
in for] nation [e). 

(•S) 

Prisoner lias the right of Xot so. 
jiereinptory challenge of the 
ji'i-y (/). 

Jurv rriust be sworn sepnrately. Jury need not be sworn sepa- 

rately. 


may, if tlio prisoner consent anti tlie Court think it expedient, ht' dealt with 
summarily. But they nevertheless remain “ indietahle ” otTemi’s, since they 
May be tried by a jury and must be so tried if llie prisoner wislu s. 

(d) It is submitted tiiat, at the ])resent day, these differeiua’s are purely 
arbitrary, serve no useful purpose whatsoever, and should therefore be 
abolished. 

(e) Sec page 85. 

(/» See page 89. 
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Different Oath to the Jury. 

“ I will well and truly try “ I will well and truly try the 


and true deliverance make 
between our Sovereign Lord 
the King and the Prisoner at 
the Bar whom I shall have 
in charge — 

and a true verdict give according to the evidence.** 


issue (or ‘ the several issues *) 
joined between our Sovereign 
Lord the King and the Pri- 
soner at the Bar {g) — 


Prisoner must be present. 


( 11 ) 


Prisoner need not be present. 


( 12 ) 

Before sentence a convicted Not so. 
prisoner is formally asked 
by the Court whether he 
has anything to say why 
the Court should not give 
him judgment according to 
law (li). 

Compensation up to tlOO may No •.•omjxuisalion allowc'd. 
be ordered to be paid ])y the 
felon for any loss of property 
caused bv his felonv. 

Involve discjualifieation for any No such discpialification in 
naval, military or civil office volved. 
under the Crown, unless 
pardoned within two months 
of conviction. 


ESSENTIALS OF A CRIME. 

(1) Criminal Act (Actus Reus) or Omission. 

(a) Voluntary. 

When the act is willed by the actor. 

(b) Involuntary. 

When the act is not willed by the actor. 

N.B. — An omission can similarly be either (a) or (b). 


(g) Some textbooks state that in the case of a misdeineanoiir the accused 
.8 called “ the defendant ” and not “ the prisoner.” The forms of oatli i^iven 
here are the forms administered to juries at tlie Central Criminal Court. 

(h) ” Prisoner at the Bar, you stand convicted of felony. Have you 

anythinjf to say v/hy the Cf)urt should not give you judgment according 
to Law?” • 
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(2) Criminal Intention ^Mens Re a). 

(a) Every crime iiivolves conduct + guilty mind. 

^(b) Absence of mens rea will, as a rule, afford a good 
defence. 

Malice. 

(1) Malice in Fact. 

The existence of some direct purpose, unlawful or im- 
moral, in committing a crime. 

(2) Malice in Law. 

The absence of some legal excuse for doing an act primd « 
facie unlawful. 

ATTEMPT (M) (i). 

An “ attempt ” is some physical act whicli helps in a suffi- 
ciently proximate degree towards carrying out a contemplated 
indictable crime. 

(a) A mere intention to commit a crime is not punishable if 

ho steps are taken to carry it into effect. 

(b) But an attempt to commit a crime is in itself an offence, 

and is therefore punishable. 

(c) It is punishable to attempt to cornmit^aii impossible crime, 

^ c.g., to rob an empty pocket. 

it. y. liiuij (k), 

(d) A person charged with felony or misdemeanour may be 

found guilty of an attempt to commit the same offence, 
the same conscfiucnccs following as if he had been in 
the first instance charged with tlu^ attempt only. 
Criminal Procedure Arf^ JSol (/). 

(e) PiuushmcnLs. 

(1) Attempt to murder P.S. Life. 

(2) Attempt to commit unnatural offences P.S. 10 years, 

(d) All other attempts Fine or Imp. 

INCITEMENT (M). 

(a) To incite or solicit another to commit any crime is in itself 

a, misdemeanour, whether that other consents or ref uses 
to do what he is asked to do. 

(b) It is punishable with fine or imprisonment or both. 

MASTER AND SERYANT. 

(a) A master is not usually crimimdly liable for the acts of his 
servant, unless he has himself actually authorised them. 


(J) Attrrnpt to iinirdor is fi felony (21 I't 2o Vi<-t. c. 100, s. 9). 
(/.) (1892) (U n. .1. M. (\ IK). 

(/) 14 k 15 Viet. e. 100, s. 9. 
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(h) This authorisation must hfivo been given cither expressly 
or else by a general authority couched in terms so wide 
as. to imply pennission to execute it even criminally. 

Ex(’kptions. 

(1) A master is liable for a Public Nuisance caused by the 

acts oi his servants in the course of their employment, 
even though such acts are done without his knowledge 
and ccaitrarv to his gemu-al, orders; for he ought, at his 
/ peril, to have seen that Ins prohibition was obeyed. 

li. V. Steph en h ( ? n-h 

(2) A publican is liable for his servant if lie — 

(a) S\ipi)lies ndax'shments to a constable on duty (n). 

(b) Permits gaming on the licenstal premises. 

LicenHimj Act, 1910 (n). 

For if this were not the rule a publican wouhl never l)e con- 
victed, since he would take ctire always to be out of tlio way. 

EXEMPTIONS FROM RESPONSIBILITY. 

(1) Insanity. 

(a) “ To establish a defence on the ground of insanity, it 

must he clearly proved that, at the tiin\' of i*oin- 
niiltiiig the act , the l>arty accused was labouring imddr 
such a dc'fect of rcaison, from disease of tfu» mind, as 
not to know tlu* natiire and (jiiality of the a(*l bo was 
doing, or, ii‘ he did know it, that be did not know ho 
. was doing wliat was wrong.” 

It. \ . MacHdiKjhloii {()()). 

(b) 1’he law' presumes sanity ; llieretbn? it is for the dcd'cnice 

to provi! insanity. 

(e) It is for the petty_ jury to deci«le whotlu'r a case of 
insanity has been made out; tluj grand jury iiave 
no right to ignore a bill on the ground of insanity. 

(d) Criminal proceedings cannot be taken against a man 
wlien he l)e('onies non comj>OH mentis. 

(2) Infancy. 

. (a) Und(ir 7 years ^ Irndnittabh' presnm})tion that there 
is no incns rrn. 

• (b) 7-14 years — I’rt'sumplion that llierc is no mens rca; 

but it may lx* ix;bnttetl by (‘,vi(lence. 

(ni) nSGO) I.. IL 1 Q. n. 702. 

An) but uot ilic servnnt diil in>1 knuw tiirn to l)c on duty : Sherras v. 

rJJe iiutzen 1 P. tllS ; Wilsherr's (’. C. II. ' 

"“‘(O)' lO^^Mvr. 7 A 1 CUio. 5, c. 24, R. 78. 
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(c) 14-21 years — Full criminal responsibility. (But persons 
under 10 cjmnot be ^given ^ 

liangeil) 7p). ” ' 

(3) Drunkenness. 

(a) Ordinarily no excuse for the commission of a criminal 
act, since it is produced voluntarily. 

;f{b) If it be produced by others, it is a good defence. 

(c) If the accused is charged with doing an act which is 
only criminal when done with s})e cial intent, the 
deience may giv(‘ evitlence that Tie was so drunk as 
to be incapable of forming such an intent. 

'll. V. Manic {([). 

'II. V. Heard (r). 

(4) Ignorance. 

(a) Ignorance of law will never excuse. 

^;(bj Ignorance of fact will excuse if th(‘ mistake was such 
that had tlu*, sn])pose.d circumstances lieeri real the 
action would have betai lawful. 

11. V. IlOHC (s). 

(5) Accident. 

IMust have ha])pene(l in the performance of a lawful act 
with due caution. 

.;/(6) Compulsion or Duress. 

'(a) Fear of death may excuse any offence. 

(h) If a married woman lie charged with any offence (other 
than treason or mnrdcrj, it is a good (hd'eiua' to prove 
that the offence was commitled in the presence of 
' and under tlie coercion of her husband {f). 

Criminal Ja.^lirc Act, IdtiT) {u). 

EXCEPTIONAL CASES. 

(1) The King. 

(a) The King can do no wrong and therefore is not 

amenable to the ordinary Criminal Courts of this 
kingdom. 

(b) But if he commands an unlawful act to be done, the 

person doing it is not indemuitiod, but is punishable. 

ip) chill ret, Act, JifOS (8 Kihv. 7, c. 07). 

(q) [190.)! 1 K. B. W)o. 

(r) (1919) 14 Cr. App. Urp. 110; [19‘2()1 A. (\. at pp. 479, 499, 500. 

(s) (1881) 15 Co, 510; Wiislicrc’s C. C. 218. 

(/) Before Jiitjc' I, 1020, il a loarried ^v(nna^ coininitlcd a felony (other than 
murder) in the presen. r of I'cr Inisluuid, was prefunncd to have acted 

under his coereioji, aial was thcreiore excused from punisluiient : li. v. Peel 
(1922) The TiweJi, March 15, p. 'i. 
iu) 15 & IG Geo. 5. c. 80, s. 47. 
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(2) Corporations. 

(a) Corporations may he indicted by their corporate names 

for breaches of duty whether wrongful acts (e.g.^ 
obsiruciing highways) or wrongful omissions {e.g., 
neglecting to repair bridges). 

(b) Jly the Criminal Justice Act, 1925 (x) : — 

(i) \yhere a corporation is charged with an indict- 
able offence, the examining justice>s may 
make an order empowering the prosecutor to 
present a bill to the grand jury at assizes (or 
Q.S.), and this order shall be decined to be a 
committal for trial (y). 

(ii) Where the offence is one which, in the ease of 
an adult, may he dealt with summarily, and the 
corporation either d(j(‘s not appear by a repre- 
sentative, or, if it docs so appear, consents that 
the offence he dealt \vith summarily, the justices 
may so deal witli it (z). 

(iii) Where the offence is one for which an individual 
has the right to claim to be tried by a jury, if 
the corporation ap])ears by a roprescailativc, it 
may make a similar claim. If th#»t corporation 
does n<it so appear, or no such claim is made, 
the justices may deal with tin* (‘.asi^ sum- 
marily (a). 

(iv) Wlu'i-t' the grand jury at any assiz(^s or Q.S. 
return a true hill against a corf)orat.ion, the 
cor[)oralion may, by its rc'juosentat i \ e, enter in 
writing a plea of guilty or not guilty. Tf eitlu^r 
the corporation does not a])pear or fails to ontfu* 
any plea, the Court will order a plea of not 
guilty to be entered and the trial will proceed 
as though the corporation had on tiered tliis 
plea (h). 

(3) Aliens. 

/(a) Foreigners who commit crimes in England are punish- 
able as if tliey wore natural-born British subjects. 

(x) Before 1, an indictment niij^ht be preferred fii 2 [:nnst a 

corporation at assi/es or Q.S. and a true bill found, but tbe corporation could 
not bo tried in cither of tliose Courts. Ft was necessary for tbe pn:S(’cutinn 
to n.pply for a writ of certiorari to remove tbe indictment .into tbe K.B.l). 
Now, flO far as a corporation can be guilty of crime, it may be brought 4c 
trial for its offence, wbelber punishable summarily or on indictment, in tlie 
same manner as an individual offender. 

(y) C. J. A. s. 33, sub-s. 1. 

\z) C. J. A. 8. 33, siih-s. 1 fa). 

(a) C. J. A. s. 33, 8uh-s. 5. 

(b) C. J. A. 8. 33. sub-s. 3. 
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(b) It is no defence that a foreigner did not know lie wns 
doing wrong, the act not being an offence in his own 
country; but it may serve rs a plea in initigation of 
science . 

(4) Ambassadors 

Not amenable to the Criminal Law. 

Exceptions : — 

(i) Offences affecting llie existence and safety of the 
State. 

^(ii) Attempt against the life of the Sovereign. 

PRINCIPALS AND ACCESSORIES. 

(a) In treason and misdemeanours all persons concerned in any 

way are principals. 

(b) Eelonies admit oE four tdasscs of offenders 

(1) Principal in the First Degree (r). 

The actual offender or offenders. 

(2) Principal in the Second Degree (o). 

One by whom the offender is aided and abetted at 
the very time wlien the felony is committed. 

(3) Accessory before the fact. 

One who procures one or more of the ]U’ijicij)als to 
commit the felony. 

A lter ation in mode — no excuse^, 

e.g. if A ))rocures to murder C by shooting him, 
and 13 in fact murders C by stabbing him, A is not 
thereby excused. 

Alteraiioii in crime — affords a defence, 
e g. If A procurc?s T3 to rob C, and B in order to do 
so kills C, A is not accessory to the homicide. 

(4) Accessory after the fact. 

One who, knowing felony has boon oomnutted, sub- 
sequently shelters tu* relieves one of the felons in 
such a way as to enable* liini to evade justice. 

(c) T\\ti distiiiclion bel.wt'on principals ir> i bo first and soouiid degrees is 
tibfiolole. Cf. Stephen’s Digest of Criminal Daw. 
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CHAPTER //. 

LIMITATIONS ON CRIMINAL JURISDICTION. 

(A) By Time. 

Lapse of time is no bar to a criminal prosecution. 
Exceptions. 

(1) IVenson or misprision of treason ... ... 3 years. 

(2) OfPences against the Riot Act ... ... 1 year. 

(3) Carnally knowing a girl between the ages 

of 13 and 1(5 ^ ... 9 months. 

(4) Illegal drilling (5 months. 

(5) Petty offences ... ... ... 6 months. 

(B) By Territory. 

Jurisdiction only exercisable over persons and property within 
temtory. 

Exceptions, 

(1) Piracy jure gentium. 

(2) Homicide. 

C6) Bigamy. 

(4) Treason and misprision of treason. 

(5) Offences committed by Colonial Governors. 

(6) Offences against the following Acts: — 

(n) yorezf/n Enlistments Act^ 1H70 (a). 

Secrets Acts, 1911, 1920 (/>). 

(c) Merchant Shipping Act, 1891 (c). 

Extradition Treaties. 

Provide that a person who having committed an offence 
dees abroad shall be arrested and then sent back to take 
his trial in the country where the offence was committed.. 
Not applicable to political offenders. 

(a) & 31 Viet. c. 90. 

J>) 1 & 2 Geo. 5, e. 28; 10 & 11 Geo. 5, c. 75. 

(cj 57 & 58 Viet. c. 60. ^ 
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Fugitive Offenders Act, 1SS1 (d). 

Provides for the surrender of a person who having com- 
mitted an offence in one part of the King’s dominions flees 
into another part of them. 

THE VENUE OP CRIMINAL JURISDICTION. 

(1) 'he general rule is that a crime should be tried in the 
county in which it was committed (c). 

EXC KPT IONS : — 

(i) Offenders against llie Customs Act, 1H76 (/), may 
bo tried in any county. 

(ii) An offence committed during a journey in any car- 
riage or vessid may l)e tried in any <*oiinty through 
which such carriage, or vessel passed. 

(iii) .An offence begun in one coiiiit y and finished in 
andfTier, or eommitltvl on the boundary of two 
counties or within 500 yards of snob boundary, may 
lie tried in cither of those counties. 

(2) By the (yviminal Justice Arl^ 

\ (a) A {)<*rson charged will) any indictable offence may be 
! ^,[)roceed(Hl against (g) in any county (/t) in which he 
T (i) was ap])reliend(al : or 
■ ! Hi) is in custody for llu' ollence : or 

^..(iii) has appcar('d in answer to a snnimons charging 
him with the offence. 

as if flic offence had hecai (*onnnilttHl in that county, 
and the offence sliull hi‘ deemed to have beem so 
committed. 

(b) Jf during the Preliminary Investigation (/) it appears to 
the exainining justices that tlu* accused would suffer 
hardship if he were tried in that county, they shall 
, eoaso to proceed further in the' matter. 

(i‘) If the accused ap])lies to the justices to discontinue 
t^n^ct^edings on the ground that he will otherwise suffer 
hardship, and the justices I'ofuse, the accused may 
inform them that he intends to appc'al to the High 

i (d) 4i Sl 15 Wei. f. m. 

(fi) 1 '.‘forf! Jaac 1, if a porsoa coairaitted nn indict al^lo oUpncfi in any 

\ coanty, Ijo was r.r jiccessiinte coinrnittod to take hiM trial at tlie assizes (or 
Q.S.) lor that coanty. It can rcaclilv bo seen that this often entailed great 
hardship on the pris.aicr, since he might hr kept in eastoily for three months 
; ijntil the next assizes (or Q.S.) for that coanty. 

I (/) & 40 \ut. e. m, 8. 258. 

£ (o) 'fl'^ expression “ proceeded against ” means “ proceeded against, 

|indicted, tried and panislied.” 

(li) Tlie expression “ county ” means ** county or plaee.” 

& (0 See post, p. 07. 

I a.o'.r-. 


2 
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CKIMIXAL LAW AND PKOCKDURK. 


Court Mgiunst their decision, and they must tlicn 
snsjDeiid I'lirlher proceedin^^s, j)cndin^ the decision of 
ti/ie High Court (k), 

^ (d) II a person is churged with two or more indictable 
oft’eiiees, lie iiitiy bo proeeoded against in respect of 
them all, in any county in which he could be proceeded 
against in rcs[)i‘ct of any one of tliein, and all the 
oiTences shall he deemed to havt' been committed in 
that county (/). 

(e) The justices before whom a person is charged with an 
indictable offence may, instead of committing him to 
be tried at the assizes (or Q.S.) for that county, 
commit him to the assizes (or Q.S.) for any other 
county, provided that: — 

(i) the assizes (or Q.S.) for the county in which the 
ofl'cneo was comrnittc'd are not to be held within 
one month from the date of committal; and 
(ii) the assizes (or Q.S.) to whicdi the justices propose 
to commit the accused for trial are to bo ludd 
before th.at time (nj). 

(k) r. .1. A. s. 11, siil)-s. 1. 

(/) C. J, A. s. 11, sub-s. 2. 

On) C. J. A. s. 14, sub-s. 1. 
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PART II. 


C U A r T ER 1 


OFFENCES AOAINST THE STATE. 


(1) 




(I) OFFENCES AGAINST THE CROWN AND 
GOVERNMENT. 

TREASON. 

Slaii itc of Trj'({sopsj_ I So I (a). 

(1) Coiijp.Mssiip^ tlio death ot llu‘ Kin^, Queen, or eldest 

s(jn and heir. 

(2) Violating the consort, td<lesl daui^liter unmarried, 

or the wife of Ihe (ddesl son aud lieir. 
i(B) Levying' war a^^nnst tla* Kin.i^ in his ri'alin. 

1) Adheriu to th(' Kins^’s taieinies by giving' lluun aid 
or comfort in the realm or flsew}ien\ 
li. V. Lijnch (h). 
li , V. CdHcnicfit (c). 

(5) Slaying I lie King’s cliancellor, treasurer or justices 
wlicn “ doing their (^Ihces.” 

Py Slatuir-ft of Anne : — 

(G) Kndcavouring by any ovi'rt act to [)re\t‘nl the ju'rson 
entitled under the Act of Set t lent rut from succeeding 
( to the Crown ((/). 

' (7) Maintaining by writing or pT-iniing that any jicrson has 
\ any right to the Crown otherwise than by tlie Act 
' of Settlement (c). 

^Rights of a Person Accused of Treason. 

j (1) Copy of th(' indictment. 

i(2) Tiist of witnesses for llie Crown ten days before the trial. 
1(3) List of intended jurors; two days before tlie trial. 


(a) 25 ICcKv. 8, r. 2, 

(c) [1917] 1 K. Ti. 98. 
(e) 6 Anne, c. 4, .-s 1. 


(h) iiooaj I K. n. lit. 

(ft) 1 Anne, .stat. 2, c. 21, s. 3 
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CRIMINAL LAW AND PROCEDURE. 


I (4) Must be prosecuted within three years unless it was 
; either 

(a) comraitited abroad; 

I (b) a plot to assassinate the King. 

; ( 6 ) Can only be convicted of treason by the testimony of 

two witnesses either both of them to the same overt 
act, or one of them to one and the other to another 
overt act (/) of the same treason. 

By the Treason Act, 1842 (g). 

Tlje above rules do not apply where the overt act is the 
killing of the King or' any direct attempt against his 
person. Tn such cases the prisoner is indicted and tried 
as in an ordinary case of murder. 

Liability of Aliens. 

(a) An alien resident witliin Tlritish territory owes allegi- 

ance to the Crown aiat is therefore liable for treason. 

(b) Ho is still so liable even if an cne^rny is in military 

occupation of the territory in which he resides. 

De Jager v. Attorney-General of Natal (h). 

( 2 ) TREASON FELONY. 

Treason Felony Act, IHdS (i). 

Any delil)erate exju’ession by act or word of intention to 

( 1 ) Depose the King. 

(2) Incite an invasion of the realm. 

;^(3) Intimidate either house of L’arliamieut to induce it to 
cliange its policy. 

(8) MISPRISION OF TREASON (A). 

Knowledge and concealment of treason without necessarily 
any assent to it. 

(4) BETRAYAL OF OFFICIAL SECRETS (F) OR (M). 

Official Secrets Act, 1911 (/). 

(1) To approach any work of dcifonce, arsenal, dockyard, 
camp, ship, office or any other prohibited place 
within the Act for any purpose prejudicial to the 
safety of the State fF)€JU 0 'rvy 

(/) The expression overt act ” means any act rnanifesting the criminal 
intention' anTI te'ncli rig tovo’irds thc""accomplishTneiit of the criminal object. 

6 ~ (70 [1007] a. c. ;526 

(i) 11 & 12 Viet. 12. 

• (7c) This ofToDce Is a high misdemeanour, and is still punishable by 
forfeiture ^('ods. 

(1) 1 & 2 Geo. o, c. 28. : 
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'(2) To make, obtain or communicate to any other person 
any sketch, plan, model or oHicr document or infor- 
mation wliieh might be useful to an enemy (F). 

(3) Communication to any unauthorised person of 

any sketch, etc., relating to any prohibited place by 
any person to whom it was entrusted in confidence 
by any Government oHicial (iM). 

(4) Willingly receiving any such sketch, etc. (AI). 

Official Secrets Act, 1020 (in). 

If any person charged with any of the above offences 
has been in communication with a foreign agent, he 
shall be deemed to have <lone so for the purpose of 
obtaining information prejudicial to the safety of the 
State. 

(8) PRAEMUNIRE 

/ (1) llcfusal of a dean and chn])ter to elect a bishop 
nominated by the King (n). 

(2) Unlawfully sending a prisoner outside the realm to 

evade the writ of habeas corpus, contrary to the 
Habeas Corpus Act, 1070 (o). 

(3) Solemnising, assisting, or being present at a marriage 

which is (^onlrars’ io the liotjal Marriages Act, 
1772 (p). 

/(6) SEDITION 

All praclices, sbort of treason, w’hich have for their object — 

(1) To excite discontent or dissatisfaction. 

(2) 'Io excite ill will between different classes of the King's 

subjects. 

(3) Tc> create public disturbance or lead to a civil Avar. 

(4) Tn bring into hatred the SoAcreign, GoAernment, laws, 

or Constitution of the ri'ahn. 

(7) COINAGE OFFENCES (F) OR 

Coinage Offences Art^ ISO I fry). 

(1) Falsely making or eonnl erf citing — 

(a) The King’s coin (F)fiJu&T^ 

(b) Foreign gold or silvi'r coin 

(c) Other foreign coin (^I)SU<iCJrr^Jli^LST^©oJ^ 

(2) ColoAiring coin (F)^jLjonr»-y 

. (3) Impairing gold or silver coin (F)c.L_OPJ;J . 


(m) 10 vt 11 Geo. 5, c. 75. 
(o) 3L Gar. 2, c. 2. 

(q) 24 25 Viet. c. 99. 


(ti) 25 Hen. 8, c. 20. 
(p) 12 Geo. 3, c. 11. 
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CRIMINAL LAW AND PROCEDURE. 


(4) Defacing coin (F). 

(5) Buying and selling counterfeit current coin below its 

face value (F). 

(6) Importing (F) and exporting (M) counterfeit coin. 

(7) Uttering counterfeit coin knowing it to be counterfeit 

(M). 

^ (8) Being in possession of counterfeit coin (]\I). 

(a) Three or more pieces 

(b) knowing them to be counterfeit 

(c) with intent to utter them. 

(9) To make, sell, or possess coining tools without lawful 
authority (F). 

(II) OFFENCES AGAINST THE PUBLIC PEACE. 

(1) UNLAWFUL ASSEMBLY 

Three or more persons who — 

(i) Assemble lo commit, or when assembled do commit, 
a breach of the peace. 

(ii) Assemble for any purpose in such a manner as to 
cause reasonable persons to fear a breach of the 
peace. 

(hi) Assemble to commit a crime. 

Points to Note. 

(a) All persons joining in or encouraging the proceedings 

are criminally liable (r). 

H. V. Atkmson (s). 

(b) Merc ])resencG does not constitute “ encouragement/' 

but, if unexplained, it may be evidence for the 
consideration of the jury. 

B. V. Coney (t). 

(c) Persons meeting for a lawful purpose in a lawful 

manner do not constitute an iinlawfid assembly 
merely because they may, by so meeting, provoke 
others to commit a breach of the peace. 

Beatty V. Gillbanks (u), 

^ (d) Persons meeting for a lawful purpose, but in an 
unlawful manner, constitute an unlawful assembly. 
Wise V. Dunning (x). 

(2) ROUT AND RIOT AT COMMON LAW (M). 

/ (a) The assembly becfomes a rm/^as soon as it starts froui 
'' its place of meeting to carry out the purpose for which 

it assembled. 

/(r) WKet constitutes “ encouragement ” is a question for the jury. 

(a) J1 Cox 332. it) 8 Q. J5.' D. 552; Wilshere’s C. C. nn. 

(u) (.16S2) 9 Q. B. n. 308; Wilshorc’s C. C. mH. 

(a) [1902] ] K. B. 107 ; Wilshere’e O C. 271. 
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(b) It becomes a riot as soon as it begins to carry out that 
purpose with a show of violenc e. 

(3) RIOTOUS ASSEMBLY (P)cJLj&na.M, 

Riot Act, 1716 (y). 

Twelve or more persons who do not disperse within an hour 
after a J.P. has read to them a proclamation calling upon 
them to do so. 

" Points to Note. 

(aj It is a misdemeanour for any person to refuse to help 
to suppress a riot when called upon by a constable 
or J.P. to do so. 

(bj A magistrate is guilty of crimin.al negligence if he . 
does not use every means in bis power to prevent a 
breach of the peace. 

R. V. Pinney (z). 

Difference between Unlawful Assembly and Riotous 
‘ Assembly. 

Unlawful, Assembly. Piotous Assembly. 

( 1 ) 

Tliree or more persons. Twelve or more persons. 

( 2 ), 

Misdemeanour. lelony. 

(3) 

Triable at Quarter Sessions. Not so. 

( 4 ) 

No proclamation need be read. I’ruelaination must be read. 

(5) 

No stated time for remaining ^lust remain together for one 
together. hour. 

( 6 ) 

Common law offence. ‘ Statiitorv offence. 

(7) 

No time limit within which Indictment must be preferred 
indiciinent must be preferred. within twelve months. 

(4) FORCIBLE ENTRY AND DETAINER (M)JLc<V5-rr^i^cm^ 

When a person — 

(i) “ with a strong hand ’’ or “ multitude of people 

(ii) enters u])on land occupied by another 

(iii) and ejects him o>* his goods («). 

iy) 1 Geo. 1, stilt. 2, c. (z) (18:J2) 5 C. & P. 264. 

(a) 5 Kic. 2, c. 7 ; 15 Kic. 2, c. 2 ; 8 Hen. 6, c. 9. 
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Points to Note. 

yr(a) The person ejected need not be the owner. 

Ah) An indictment will He against a landlord who forcibly 
ejects a tenant whose term has expired. 

(c) It is doubtful if it will lie if the person ejected is a 

trespasser. 

(d) It is no defence that the accused has been unjustly 

turned out of possession, for lie lias n remedy at 
common law. 

(8) AFFRAY 

A fighting 

(i) between two or more persons, 

(ii) in a public place (/;), 

(iii) to the ten*or of 1 1 is Majesty’s subjects. 

(6) DEMANDING WITH MENACES 

Jjarceny Act, 1916 (c). 

(A) Demanding by Letter (d). 

This offence consists of 4 ingredients and those 4 
only, viz. : — 

(1) Uttering any letter or writing. 

(2) knowing the contents tlierer)!, 

(3) demanding with menaces any property or valuable 

(4) without reasonable or probalile cause. 

Points to Note. 

(a) The fact that the prisoner makes a bona fide but 
unfounded demand is no deteiice (c). 

ll. V. IJcnycr (/). 

(b) The juiT decide whether there was reasonable or 
probable cause; it is not for them to decide 
whether tlu' prisoner believed ho had reasonable 
or probable cause, 

II. V. Dijmond (g). 

(B) Demanding with Intent to Steal (k). 

This offence consists in demanding from any person, 
with menaces or by force (whether ver’oally or by 
letter), anything cajiable of being stolen with intent 
to steal it. 

(b) If it occurs in private, it will be an assault. 

(c) tj & 7 Geo c. 50. (^0 Hcction 20. 

(e) Tlie urisoner’s bnria tides may serve as a pica in mitigation of sentenco. 
(/) (102G) l«n L. T. 202. (f/) 20 (lex, C. C. 021. 

(/i) Larceny Act, 1916, s. 30. ^ 
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(6a) SENDING THREATENING LETTERS (F) (t). 

To send, deliver, or cause to be received any letter (knowing 
the contents tbereol) threatening — 

(i) To burn or destroy any house, building, agricultural 

produce, or ship. 

(ii) To kill or wound any cattle. 

Malicious Damage Act, 1861 (k). 

(^iii) To kiTPany person. 

O ffen ces against t]ie Person Act, 1861 (/). 

(iv) To acciisc any person of any crime with intent to 

extort anything from that person. 

Larceny Act, 1916. 

(v) Any person in any manner whatsoever with intent to 

extort anything from that person. 

(7) CRIMINAL LIBEL (M). 

A malicious defamation made public by writing, printing, 
signs, or pictures, and calculated to pro coke a breach of the 
peace, 

(A) Public Libel. 

A writing, See., which tends ‘to injure religion, the 
(Tovernmciil, or public morals. 

(B) Private Libel. 

A writing, , which tends to blacken the reputation 
of an individual by bringing him into hatred, ridicule, 
or contempt. 

The Prosecution must Prove. 

(1 ) PUHEIC.VTION. 

(a) It must l)(‘ conii.uiniealed to some person. 

(I?) romiminication to the prosecutor himself is 
sutlieieiil because it tends to incite him to 
cominil a breach (d! the ])eace (a?). 

(c) An indictment will not lie lor a libel bj’ a 

luishaiid on his wife noi* by a wife on her 
husband. 

(d) Publicaiion need not be malicious. 

(e) Authorising such communication constitutes 

publication. 

(*) This offencp is o!llo«|aialJ v known as blarkmail.*’ 

(k) 24 & 25 Viet. c. b7, s. 

(l) 24 & 25 Viet. r. 100, s. 16. 

(w) In a civil action for libel cosi'munication to the plaintiff alone is not 
j^ffioient to constitute publication. 
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(2) That it Befkrs, and was Intended to Bevkh^ t( 
THE BrOSECVTOR. 

The words published must be such as reasonably to 
lend persons with whom he is acquainted to believe 
that he is the person referred to. 

(3) That the Writing, &c., is Libellous in its 
Nature. 

(a) The imputation need not he made directly or 

expressly, providing that it is — 

(i) Keasonably capable of being conveyed 
to ordinar^^ persons. 

(ii) Actually conve^'ed to the person to 
whom it is published. 

(b) Words, tip])arently harmless in their ordinary 
meaning, may, owing to special circumstances, 
convey an im})utati()n which would render them 
libellous. 

(c) Words will be construed a(*cordmg to the 

m(*aiiing they would convey to ordinary 
persons. 

(d) If the prosecution wish to allege that certain 
words bear a special meaning, the facts must 
be set out in the indictment by means of an 
innuendo. 

Defences. 

(1) Privilege. 

That the publication was on a privileged occasion. 

(a) Absolute Privilege. 

Where the existence of malice is immaterial. 

(i) Statements in Parliament. 

(ii) Heports published by order of either House, 
(iiij Statements made in the course of judicial 
proceedings. 

(iv) Communications in the course of duty by 
one oflicer of Stat(» to another. 

(b) Qualified Privilege. 

Where malice must be proved to enable the 
prosecution to succeed. 

(ij Statements made under a legal or social 
duty. 

(iij Fair and accurate reports of — 

(a) Parliamentary proceedings. 

(h) Judicial proceedings. 

(cj Public meclings. 

(iiij Statemcnts^iade in self-defence. 
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(2) Fair Comment. 

TIhat the piibJicaiion was a fair and bond fide 
criticism upon a h) alter of public interest. 

(i) The jury must consider whether “ any fair 

man, how^ever prejudiced he may be, 
however exaggerated or obstinate liis views, 
would have said th’at which this criticism 
has said/* 

(ii) Whether the matter is or is not one of public 

interest is decided by the Judge. 

(3) Accident. 

That the publication was without his authority or 
knowledge. 

(4) J USTIFIC ATIOX . 

(a) By J^ord Cant pi)cU's JAbcl 1813 (a). 

The prisoner must tliat — 

(i) the words complained of are true, and 
(iij the i)ublication of them is for the benefit of 
the pul die. 

(b) If a prisoner pleads justification, he must justify 

in writing every part of tlie alleged libel or his 
plea will fail. 

(c) His written plea is presented to the prosecutor 

who is entitled to write out a reply in rebuttal. 

(d) When justification is pleaded, there is no need 

for the prosecutor to go into the witness box 
before the justitication has been put before the 

jury (»)• 

Functions of Judge and Jury. 

Judge decides — 

(1) Meaning. 

(2) Privilege. 

(^3) Malice. 

: Jury decide — 

! Wlietlier the document is or is not a libel. ''' 

Fox 8 Libel Act, 1792 (p). 

Differences between Civil and Criminal Libel. 

Civil. Cuimi.val. 

( 1 ) 

Must be published to a third Publication to the prosecutor 
party. alone is sulhcieut. 

(w) 6 & 7 Viet. c. 96, s. 0. 

(o) TJic reason for this is tliai 11 m- jury arc really tryinjjf whether the 
[alleged libel is true. cz O vSeu. 3, c. 60. 
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Truth alone a defence. 


No libel against a class. 

No libel against a dead man. 


Master liable for all libels 
published by his servants in 
the course of their employ- 
ment. 


Truth -h public benefit neces- 
sary. 

fiidictment will lie. 

Indictment will lie (if it was 
published with intention to 
provoke living persons, e.g., 
sons). 

( 5 ) 

Master not liable unless the 
libel was published by his 
authority or through his 
negligence (g). 


(7a) THREATS TO LIBEL (M). 

Larceny Act, 1916 (r). 

To threaten to publish, or promise to abstain from 
publishing, any libel upon any person with intent to 
• extort anything from that person. 


(Ill) OFFENCES AGAINST PUBLIC JUSTICE. 

(1) PERJURY (M). 

Perjury Act, 1911 (s). 

When — 

(i) any person lawfully sworn {t) as a witness ' 

(ii) in a judicial proceeding 

(iii) wilfully makc‘s a statement 

(iv) material in tliat proceeding 

(v) which he knows to be false or does not bclicive to 

be true (?/). 

If the evidence for the prosc'cutioTi consist of one witness 
only, eorr()l)()rati<)n is necessary cather by 

(a) A document 

(b) ATK)thcr witn('ss 

fc) Some admissif)!! i)y the ])iisoniT 
(d) Sonu^ other material cireuinsi aiice. 

Otlierwiso it is ]Ti(}roly a case of oath against oath. 

(q) 0 A 7 Viet. c. Of), k. 7. fr) 0 & 7 Geo. 5, c. 50. 

{s) 1 A 2 Geo. 5, c. 0. 

(t) By the Perjiiry Act, 101], the expressidn “ oatli ” jnclufles “affirma- 
tion ” and “ derlatation,” and the cxf)re.ssion “ swear ’’ includes “ affirm ” 
and “ dcela^e.’’ 

(u) a' .e pi’soi.ftr can be convicted of perjurv if he wilfully spoke words he 
believed U) be false, even though they turn»out to be true. 
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(la) OTHER MISDEMEANOURS WHICH AT COMMON 

LAW ARE NOT PERJURY BUT WHICH, UNDER 
THE PERJURY ACT, ARE PUNISHABLE LIKE 
PERJURY. 

Similar conduct committed outside judicial proceedings. 

(1) Wilful use of a falsti affidavit for purposes of the 

Bills uf Sale Act, 1878 (x). 

(2) False statements (sworn or not) with reference to 

marriages, births, or deaths. 

(3) Any false statement in any statutory declaration 

or other document which is required to Ikj made 
by Act of Parliament. 

(4) Any false statement in order to procure registration 

as a person qualified by law to practise any 
\ocation. 

(lb) SUBORNATION OF PERJURY (M). 

To ])rociire anotlier person to (‘onimit perjury and the 
perjury is committed. 

(2) COMPOUNDING OFFENCES. 

Compounding= Forbearing to prosecute an offender on 
account of some reward received. 

(1) Compounding a Felony (M). 

Whtui a person-- 

(i) knowing that a felony has been committed. 

(ii) agrees to abstain from ])rosec.iiting, 

;iii) in c(.)nsideration of a reward. 

TnKrr lh»TE. 

Forbearing to prosecute a thief in consideration of 
)Lc.ei\ ing one’s stolen goods hack again. 

(2) Compounding a Misdemeanour. 

N(jb a criminal offence, unless done under eircum- 
siances amounting to a cons[)iracy to defeat the ends 
of justice. 

t3) Misprision of Felony (M). 

Knowledg(« and conc('alment of some felony (other 
than treason) coimnittcd by another, without any 
assent lo it. 

Assejit would render the otfender liable either as a 
principal or as an aecessovy. 


(.r) 41 k Viet. c. 31. 
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(3) BRIBERY (M). 

(1) Whore some public official is approached by one 
bringing him a reward in order to influence his conduct 
in his office. 

(2) Bribery to secure a place or appointment: — 

(a) Where the place or appointment is in the gift of 
some public officer. 

(b) Where it is determined by public election, either 
parliamentary or municipal. 

(3) Where a reward is corruptly paid to an agent of 

another to induce such agent to do some act in breach 
of his duty. 

(4) EMBRACERY (M) (y). 

(i) Attempting by any corrupt means to influence jurors 
to give a verdict in favour of one side. 

(ii) Attempting to induce witnesses to alter evidence 
already given, or to give certain evidence* or not to 
give evidence at all. 

, (3) BARRATRY (M). 

Habitually inciting law suits between Ilis Majesty’s 
subjects. 

(6) MAINTENANCE (M), 

Intermeddling in a civil suit, in which one has no interest, 
by assisting eilbi?r plaint iff or didendant with money or 
otherwise to the disturbance of common right and from 
other than charitable motives. 

(7) CHAMPERTY (M). 

Paying the expenses of one of the parties in a civil suit 
to recover property on the condition of receiving a share of 
that property in tlie event of that party being successful. 

(8) CRIMINAL CONTEMPT OF COURT (M). 

(i) Some contc'rnpt in face of the Court, e.g.^ disobedience 
to th(^ orders of the Court. 

(iij 'The publicafion of scandalous matter of the Court 

itself. 

Hii) Aiiv act or writing calcuiated to obstruct the course 
f>L justice, or interfere with the process of the Courts. 


(/;) An embracery may also be a contempt of Court. 
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Examples. 

(1) The publicsilion of coTnincnts relating to a 
pending case calculated to prejudice its fair 
trial. 

(2) An agreement to indemnify bail. 


(lY) OFFENCES AGAINST INTERNATIONAL LAW. 

(1) VIOLATION OF RIGHTS OF FOREIGN AMBAS- 

SADORS (M). 

(a) An ambassador is not amenable to the criminal law 

of tlu^ counti'v to which he is sent. 

(b) Not (jven judicial civil process may l)e executed ag.ainst 

him. 

(c) He is, however, punishable by the State for a direct 

attempt against the life of its Sovereign. 

(2) ACTS OF PIRACY (F). 

(1) Piracy at Common Law. 

Any act of robbery eornmitted 

(i) upon the high seas, 

(ii) within tlu^ jurisdiction of the Admiralty (yy). 

(2) Piracy by Statute. 

(i) Any commission of hostilities against a British 
subject at sea l)y any other fh itish subject under 
the commission of a foreign ]\.)W(?r 
(ii) Any pari taken by Mritish subjects in the slave 
trade (a). 


( 3 ) 


VIOLATIONS OF NEUTRALITY (M). 

The Forriffii. Enlistnirnfs Act, IS70 (h). 

(1) Illegal Enlistment. 

(a) Bjutish Subjects. 

(i) May not acce])t any commission or ^ 
engagement in the service of any 
foreign Stale at war with a 
friendly State. 

(ii) May not leave or attempt to leave 
the Ring's dominions with intent 
to accept any s\icli commission. 


a 

li(*ense 

from 

the 

Crown. 


(yy) As to what is the “Jurisdiction rf tlie Admiralty,*’ see the Territorial 
Waters Jvrisdictinn Act, 11 A 4‘J Vicl. c. TB. 

(z) 11 & 12 Will. c. 7, F. 7, mule perpetual by G Geo. 1, c. 19. 

(a) 5 Geo. 4, c. 113, s. 9. 

(b) 33 & 34 Vici. c. 90. 
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(b) Any Person. 

May not induce anyone to — 

(i) Accept any such commission. 

(ii) Leave the King’s dominions with any such 

intent. 

(2) Illegal Shipbuilding, etc. 

(i) To build, equip, or despa tcli any ship 'i 

to be employed in the service of a • Without 
foreign State at war with a friendly 
State. 

(ii) To prepare or fit out any naval or mili- 

tary expedition - against any friendly 
State. 

X.B. — All ships, arms, and equipments thus used are 
forfeit to the King. 

(Y) OFFENCES OF VAGRANCY (c). 

The V(t(/rcnici/ Acfa^ 1821 (d) and 1898 (r). 

(1) Idle and Disorderly Persons. 

(a) Wilfully neglecting to work, and thus casing a burden 

on the parish ^ 

(b) Hawking goods without a licen(*(\ ^ 

(c) Begging (or encouraging a child to do so). 

(d) Fraudulently applying for parish relic'f. 

(2) Rogues and Vagabonds. 

(a) Second convietion as idle find disorderly. 

(b) Eesisting arrest tor any charge in fl) (providing he be 

convicted). 

(c) FjC'aving wife and childrcai a burden on the pfirisli. 

(d) Procuring aims by cxfiosing defraanities. 

(e) Being found in n building or enclosed premises for 

an nnl.awful ])iirpose. 

(f) Foriun(3 telling. 

(g) darning in a public place. 

(li) W^andering about without visible means of subsistence, 
and not being able to give a good account of oneself. 

(j) Pul)licly exposing obscene prints, i^c. 

(k) Pnldicl}^ exposing ones ]>erson. 

(l) Susperded or nq)ut(*d thieves loitering in a public place 

with intent If) commit a felony. 

Prevention of Crimes Act, 1871 (/). 

(m) A criminal alien who disobeys an order for his 

o.' pulsion. 


license 

from 

the 

Crown. 


(c) Th'iRO are Po.tlv Offences. 
(«) 61 ft 62 Viet. 39. 


(d) 5 Geo. 4, c. 83. 

(f) 31 ft 36 Viet. c. 112, s. 7. 
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Aliens Act, 1906 (g). 

(n) Male person living on the earnings of prostitution. 
Criminal Laio Amendment Act, 1912 {h). 

This offender cannot on a second conviction be dealt 
with as an incorrigible rogue; but for any conviction 
he may be sentenced to imprisonment for two years 
with hard labour, and in the case of a second con- 
viction a whipping may be added. 

(3) Incorrigible Rogues. 

(a) Second conviction as a rogue and vagabond. 

(b) Resisting arrest for any chargii in (2) (providing he 

be convicted). 

Petty sessions can only conujiit to imprisonment with 
H.L. until next quarler sessions. Q.S. will then receive 
the conviction, and without further evidence pass sentence, 
which may extend to one more year's H.L. and (if the 
prisoner be a male) a whipping. 

(YI) CONSPIRACY (M). 

An unlawful agreement by two or more persons to carry 
out an unlawful common purpose or a lawful common 
puriDoscj by unlawful means. 

Tiik .Agreement. 

(a) The bare agreement is the crime. 

(b) An overt act is not necessary. 

The Persons. 

(a) Two at least; therefore husband and wife cannot be 

guilty of conspiracy. 

(b) Tf one of two conspirators be acquitted, the other 

must bo discharged, even if he has pleaded guilty (i). 

(c) The acts and statements of any one conspirator arc 

evidence against the rest. 

The Purpose. 

(a) It is sufficient if the acts agreed to be done, although 

not criminal, are wrongful. 

(b) The purpose may therefore be — 

(i) Grime. 

(ill Tort. 

(iii) Breaifh of contract. 

(iv) Acts outrageously immoral or injurious to the 

public. 

(g) 5 Edw. 7, c. 13. 

(fc) 2 & 3 Geo. 6, c. 20, s. 7. 

(i) Except when the other conspirators cither are dead or cannot bo found. 
G.O.L. 3 
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(VJI) BIGAMY (F). 

When a person 

(i) who has been previously married, and 

(ii) has not since been legally divorced, 

(iii) goes through a legally recognised ceremony of 

marriage with another person, 

(iv) whilst the original spouse is still alive, 

(v) unless the original spouse has been continuously 

absent for seven years, and has not been known by 
the accused to be living. 

Prp::viously MAitiiiED. 

(1) The first marriage must have been valid. 

(a) Must be between persons who are marriage- 

able by the law of their domicile. 

(b) Must be validly celebrated according to the 

law of the country where it takes place. 

(2) It is no defence that the second mamage would 

in any case have been void, for con- 

sanguinity (k). 

(3) If the first marriage was void, the second will not 

be bigamous. 

(4) An honest and reasonable error as to a question of 

fact (e.gr., that the spouse is dead) may afford a 
defence; but an error as to a point of law (e.g.. 
that the first marriage was invalid or that the 
prisoner was divorced) will not (?). 

. R. V. Wheat (m). 

Not Divorcei). 

(1) Decree n/«/ not enough. 

(2) Tlie divorce must be legal in the country where the 

parties were domiciled at the time. 

(3) It is not sufficient to go to a country for the special 

purpose of obtaining a divorce by its laws. 

R. V. Lollcy (n). 

L?:gally Pecognised Ceup:mony. 

It does not matter in what country the second marriage 
takes place, j^roviding it is valid according to the law 
of that country. 


(/c) Pinre T907 marriage with a deceased wife’s sister is legal. Since 1021 
marriage with a deceased husband’s brother is also legal. Marriage witli a 
brother's divorced wife is, however, illegal. 

(l) But it may serve as a plea in mitigation of sentence. 

(m) [1921] 2 K. r.. 119. 
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Original Spouse Still Alive. 

(1) Burden of proof is on the prosecution. 

(2) x\.n honest and reasonable belief that the spouse 

is dead will afford a good defence. 

R. V. Tolaon (o). 

Absent for Seven Years. 

(1) Continuous absence of the spouse for seven years 

affords a presumption that such spouse is dead. 

(2) Where such absence is proved, it is for tlie prosecu- 

tion to show that the prisoner knew that his wife 
was alive. 

(3) Failing such proof, he is entitled to be acquitted. 


(o) (1889) 23 Q. B. D. 168; Wilshere’s C. C. 18. 
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CHAPTER 11 


OFFENCES AGAINST THE 


PERSON. 


(I) MURDER (F). 

“ Unlawfully killing a reasonable creature in being and under 
the King’s peace with malice aforethought express or implied, 
the death following within a year and a day ” (a). 


Unlawfully. 

Without justification or excuse. 


5145 . 


Killing. 

(1) Direct violence is not necessary. 

(2) All act may amount to killing, even though it would 

not liav(^ ])rofliiced di^atli l)ut for the acts or 
omissions of third parties, though it may be too 
remote if such acts or omissions were unconscionably 
negligent. 

Governor WalVs Case (h). 

(3) Killing by perjury is not iminhT. 

it. V, Mavdaniel (r). 

(4) No person can be convicted of murder or manslaughter 

on circumstantial evidence alone, unless the body of 
the deceased has been found. 

A Reasonable CuKATruE. 

A human being. 


In Being. 

(1) Killing a child in its mother’s womb is not murder. 

(2) If the child bo born alive, and die from wounds or 

drugs re(^oived in the womb, the child is considered' 
to have been murdered. 


Undei: the King’s Peace. 

(Ij Uxchides only alien enemies actually engaged in war. 
(2) Homicide committed upejp a foreigner abroad by a 
British subject is punishable in our Courts. 
Offences a^jninst the Person Act, 1861 (d). 


(a) 3 Coke Inst. *7. 

(c) (1756) IG 8. T. 745, 810-4. 


(b) (1802) 28 S. T. 61. i 
(d) 24 & 25 Viet. c. 100, s. 9. 
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Malice Afouktiiougiit. 

Tlie distinctive attribute of murder. 

Killing without malice = manslaughter. 

Six Forms : — 

(1) Intent to kill the particular person who was killed. 

(2) Intent to kill a particular person, but not the one who 

was killed. 

e,g., A shoots at B intending to kill him, but misses 
B and kills C. 

(3) Intent to kill without selecting any particular pcreon, 

Z.C., universal malice. 

e.g., A places an explosive machine in the House of 
Lords intending to d(^stroy ever^^one in it because he 
disapproves of an hereditary second chamber. 

(4) Intent onlv to hurt, but bv means of an act likely to 

kill.;. , . 

c,g., a blacksmith, wishing to chastise his apprentice, 
hits him on the head with a bar of iron and causes 
his death. 

(5) Intent to do an act likely to kill without any purpose 

of causing hurt. 

c.g., A sets fire lo his house, which he has insuied 
for more than its value, and in the fire his son, to 
whom he is greatly attacht*d, porislies (c). 

(6) Intent to do a felonious act even though unlikely to 

kill. 

A sluKJts at one of B’s plieasarits, intending to 
steal it; lie misses the pheasant and kills B, who 
happens to be standing near (/). 

.\ Ykar and \ Day. 

If the death occurs after this time, the law will presume 
that if was due to some other cause* than the act. 

/?. A^ Dyann (p). 

DEFENCES TO A CHARGE OF MURDER. 

1. Complete Innocenoe. 

That the* pris()m*r did not commit tlie homicide. 

II. Manslaughter. 

That the prisone*r did commit the homicide, but that the 
circumstances were such as to reduce it to man- 
slaughter (/i), 

(e) V. Seme (1887), 16 Cox, a:l 

(/) If A had allot at a sparrow with the same result, the homicide would 
only have been manslaughter, as the act intended would not have been a 
felonious one. 

(g) [1908] 2 K. B. V i; Wilshere s C. C. 210. (h) See post, p. 34. 



32 


CRIMINAL LAW AND PROCEDURE. 


III. Justifiable HomioMe. 

That the prisoner did commit the homicide, but that 
the circumstances were such that no guilt attached to 
him. 

(1) In the Execution of Public Justice. 

E.g,, hangman carrying out an execution. 

(2) In the Advancement op Public Justice. 

Examples : — 

(i) A constable who in making a lawful arrest in the 
execution of his duty kills the man who is resisting 
arrest, provided he used no more force than was 
necessary. 

(ii) A warder who in endeavouring to j)revent a convict 

from escaping kills him. 

(iii) An officer who in endeavouring to disperse a riotous 

mob kills one or more of them, not beilig able by 
any other means to supj)ress the riot (i). 

(3) To Defend Oneself Against a Wrongdoer. 

(a) A man is justified in using against an assailant a 

proportionate amount of force in defence of himself. 

(b) Therefore, if a man be attacked by an assailant in such 

a manner as to cause him reasonable fear of danger, 
he is justified in adopting proportionate means to ward 
it off, and if in so doing he causes the death of his 
assailant, he will not be guilty. 

(c) If a quarrel breaks out between two or more persons 

and one of them, while endeavouring by all means in 
his power to avoid any further struggle, retreats as 
far as he can until he has no means left of escaping 
from the attack, and then turns upon his assailant and 
kills him in order to avoid destruction, he will not be 
guilty. 

(d) Where the assailant is not attacking a human being, 

but is interfering unlawfully with property, the pos- 
sessor of that property is allowed to use proportionate, 
force to repel the attack, but is not, as a rule, justified 
in killing the trespasser. 

(e) But in defence of a man’s house, the owner may kill a 

trespasser who would forcibly dispossess him of it in 
the same manner as h» might by law kill in self- 
defence a man who attacked him personally, with^ 
this distinction, that in defending his house, he need 


, (t) Justifiable both at common law and by the Riot Act^ 1715 (1 Geo. 1, 

0tat. 2, Op 6), 
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not retreat, as in other cases of self-defence, for that 
would be giving \ip his house to his adversary {k). 

R, V. Hussey {1). 

(4) To Prevent Someone from Committing a Forcible and 
Atrocious Felony. 

But only if: — 

(i) There were no other means. 

(ii) There were other means, but they had been resorted 

to and had failed. 

B. V. Rose (ui). 

lY. Excusable Homicide. 

That the prisoner did commit the homicide, but that the 
circumstances were siicdi as to amount to misadventure. 
Death by misadventure occurs when a person 

(i) in doing a lawful act 

(ii) witli due care 

(iii) and with no intention of doing any harm 

(iv) causcis tlie death of another. 

Tliift may happen in one of several ways. 

(Ij Pure Acc ident. 

R.g.y a nnui is at work with a hatchet, the head of which 
dies off by accident and kills a bystander. 

(2) Honest and Reasonable AListake. 

Provided tliat had the facts been as the prisoner believed, 
the act would have been lawful. 

U, V. Rose (vi). 

(3) Suiu^iCAf. Obehation. 

(a) i*atient’s consent. 

(b) Due care on the part of the surgeon. 

(4) Whilst hhv(JVGED in Sport. 

But the sport must be a lawful one, e.y., football. 

R. V. Bradshaw {n). 

V. Moore (o). 

Prize fighting is illegal : — 

on the grounds that no one has any right to consent to 

(a) infliction of excessive bodily harm, 

(b) a state of affairs causing a breach of the peace. 

(5) Chance Medley. 

When a man kills another 

(i) upon a sudden affray 

Oc) 1 Hale, 485, 480. (/) (1924) 18 Cr. App. Hep. 160. 

(m) (1884) 16 Cox, 540; Wilshcrc’s C. C. 218. 
in) 14 Cox, 83. 

(o) 14 T. L. R 229. 
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(ii) in dcfenco of liimself, his wife or child 

(iii) with no vindictive feeling, 

(iv) liaving endejivoured to avoid any struggle until no 

other possible means of escaping remained. 

(La) SUICIDE OR SELF-MURDER (F) (p). 

Suicide is a felonj^^ if 

(i) the act be committed deliberately 

(ii) by one who 

(a) has arrived al years of discretion; 

(b) is in his right mind. 

(I.b) SUICIDE PACTS (F). 

(1) If one person persuades another to kill himself and he does 

so, the adviser is guilty of murder. 

(2) If two persons agre(‘ to commit suicide together and attempt 

to do so and only one dies, the survivor is guilty of 
murder. 

N. V. Alison (q). * 

(Lc) ATTEMPTED SUICIDE (M). 

This is not an attempt to commit nnnrlrr within the Offences 
against the Person Ad , 1861 [r). 

(Ld) ATTEMPTS TO MURDER (F). 

Offences against I he Pcrsoji Act, 1861 (r). 

(1) Administering poison, wounding or <*ausing grievous bodily 

harm with intent to murder. 

(2) Attempting to poison, drown, suffocate or strangle, or 

shooting or attempting to discharge loaded firearms with 
like intent, whether any bodily injury be caused or not. 

(3) Destroying or damaging any building with any explosive 

siibstanwe witli like intent. 

(4) Setting tire to any vessel or its belongings or casting away 

or destnning any vessel with like intent. 

(5) .Vttempting to murder by any otlier means. 

(II) MANSLAUGHTER (F). 

(1) Intentional. 

Committed upon a sudden heat caused by grave provocation 
given by the dcceascnl. 

(p) This tiffence is technically called j^onia de xe and the olTender a jeU< 
de se. 

(q) 8 C. & P. 418; upheld by the C.C.A. in H. v. Leach (1926). 

(r) 24 k 26 Viet. c. 100, ss. 11-16. 
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Points to Note. 

(a) The provocation must have immediately preceded 

the homicide. 

(b) There must have been no interval for “ cooling ” (s), 

otherwise the homicide will be r('garded as a 
deliberate act of revenge. 

(c) The provocation must not have been sought for or 

induced by the slayer. 

Effect of Immediate Provocation. 

(a) Grave i)i‘ovocation reduces killing to manslaughter. 

(b) Slight j)rovocation reduces killing with a slight 

instrument to manslaughter. 

(c) Slight provocation leaves killing with a dangerous 

instrument still murder. 

(2) Unintentional. 

This may ha])])en in one of threi' w.ays ; — 

(1) By doing a criminal act. 

The act iiuist be the direct cause of death, but death 
need not be caused by direct eiofcnce. 

/?. V. Toircrs (/). 

(2) By omitting to do some act wliicli shmild legally be 
done. 

/?. V. lifstan (u). 

(3) By doing some act which is quite lawful, but with 
wicked negligonco and therefore unlawfully. 

R. V. Frauldin (x). 

(ILa) INFANTICIDE (F). 

Where a woman by a wilful act (or omissi(ai) causes tlic death 
of her newly born child, but at the time of the act tlu* balance of 
her mind was disturbed owing to her not having recovered from 
the effect of giving birth to her child, she sliall b(' guilty, not of 
rnurdi'r, hut of infanticide, and shall be dealt with as in a case of 
manslaughter. 

Infanticide Act^ 10Q2 {if). 

(Ill) ASSAULTS. 

Offences against the Person Act^ 1861 (.^1. 

Assault. 

An unlawful atieiiipt to offer witli violence to do a corporal 
hurt to another. 


(s) See the remarks of Eric, C J., in R. v. Eagle (1862) 2 F. & F., at 
p. 830. it) (1874) 12 Cox. 530. 

(u) [1803] 1 Q. B. 450; Wilslieie’s C. C. 235. 

(a;) (1883) 15 Cox, 163. 

iy) 12 & 13 Geo. 5, c. 18, s. 1. (z) 24 & 25 Viet. e. 100. 
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Battery. 

An injury done to a person in an angry, rude, insolent or 
revengeful manner. 

Every Battery includes an Assault. 

Three Essentials to an Assault. 

(1) Movement (words not enough). 

(2) Alarm. 

(3) Force. 

Force may be Legally Justifiable. 

(1) Furtherance of public authority. 

(2) Correcting children. 

(3) Self-defence. 

(4) By consent of the person assaulted, but such consent 

(a) must be free; 

(b) must not he obtained by fraud; 

(c) is no defence to a breach of the peace. 


CLASSIFICATION OF ASSAULTS. 

(A) WOUNDING. 

To constitute a ivointdj the skin must be broken; a more 
abrasion is not siifticiont. 

I. Felonious Wounding (F). 

(1) Wounding with Intent to Murder. 

(2) Wounding with Intent to Maim, Disable or Cause 

Grievous Bodily Harm. 

(a) To Maim is to injure a man in any manner which 

renders him less capable of fighting. 

(b) To Disable is to cause a permanent injury. 

(c) To constitute Grievous bodily harm the injury need 

not be permanent or dangerous provided it is such 
as to interfere with health or comfort. 

(d) In order to convict of Felonious Wounding, the 

prosecution must prove “ Intent on the part of. 
the prisoner; i.c., that life was actuated by spite 
or‘ ill-feeling against the prosecutor. 

II. Unlawful Wounding (M). 

(a; The. prosecution must show that the wounding was 
malicious. 

(Vi) But with regard to “ Intent,’^ it is not necessary td 
prove that tlie prisoner had any spite or ill-feeling 
against the prosecutor. 
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(B) ASSAULTS. 

I. Assault Ocoasloning Actual Bodily Harm (M). 

(a) Actual bodily harm includes any hurt or injury 

calculated to interfere with the health or comfort 
of the prosecutor. 

(b) It need not be an injury of a permanent character. 

(o) Nor need it amount to what would be considered 

Grievous bodily harm (a). 

II. Common Assault (M) (b). 

Any attempt to offer with violence to do a corporal hurt 
to another which does not amount to wounding or to 
assault occasioning actual bodily harm. 


Alternative Convictions. 


A prisoner indicted for: — 

may be ctmvicted of: — 

Wounding with intent to 

(1) Wounding with intent to 

murder 

cause grievous bodily 
liarrri 

(2) Unlaw^ful \vounding 

Wounding with intent to cause 

Unlawful wounding 

grievous bodily harm 

Unlawful wounding 

(1) Assault occasioning actual 


1 H./1 11 1 V llclL III 

(2) Common assault 

Assault occasioning actual ! 
bodih harm 

Common assault 


III. Other Assaults. 

(1) i^raliciously poisoning so as to endanger life or cause 
grievous bodily harm (F). 

(2) Maliciously poisoning so as to annoy (M). 

(3) Assault with intent to commit a felony (M). 

(4) Assault to prevent the lawful apprehension either of the 

assailant himself or of any other person (jM). 

(5) Assault upon a constable, in the execution of his duty or 
upon a person helping him (M). 

(a) It would seem that in (iisfingidshing qrievous fnuu actual bodily harm 
the only difference is the use of the word “ seriously.” 

(b) Common assaults are often disposed of summarily by magistrates at 
Petty Sessions. 
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(6) -issault with intent to rob (F) (a). 

(7) Assaults u])on servants (^1). 

When anyone legally liable as a master 

(i) refuses or neglects to provide for a servant necessary 
food, clothing or lodging. 

(ii) unlawfully and maliciously does to a servant any 
bodily harm likely to endanger his life or permanently 
injure his health. 

(8) Assauli^ -undev- the - Aetj 1890 [d ) (M). 

When anyone emj)loyed in an institution for lunatics or 
who has charge of a lunatic wilfully neglects or ill-treats a 
patient. 

(9) Assaults upon children (M). 

(i) Wilfully assaulting, neglecting, abandoning or exposing 
a child [c) in a maimer likely 1o cause it unnecessary 
su fieri ng or injury to its hcallh. 

(ii) If a parent or other persofi legally liable to maintain 

a child fails to provide it with adequate fpod, clothing, 
medical aid or lodging. 

(iii) On an indictment for manslaughter of a child of which 

he had the custody, the prisoner may be convicled of 
cruelty. 

(iv) Where a person liaving the custody of a child has biaai 

convicled of criu^liy, the Court may take tlie ehill 
out of his euslody and commit it 'to the custody of 
some fit person till it reaches the age of 16, eomjielling 
the former guardian to contribute towards ii 
maiiiterian(*e. 

(UtiJdrrn Act, 1908 (/). 

(v) Tf a pei’soir having the custody of a girl imdt'r 10 

causes or encourages her seduction or prostitution, 
(vij Undertaking tiio nursing and maintenance of infants 
under 7 apart from their parents without complying 
with the provisions of the Act as to notices to the 
local authorili('s, Ac. 

(vii) If any person who has tlu* custody of a child allows 
it to iie in the street.s for the purpose of begging 
whether or not the child is singing, performing q;, 
offering anything for sale. 

fviii) It is forhiflden to cause any male child under 16 or 
female under 18 to take part in any public perform- 
ance whereby its life or limbs may he endangered. 

(c) iMiiccay Act, 1916 (Cy & 7 Geo. 5, c. 50k s- 23, sub-a. 3. 

(d) 53 Viet. 5. 

(e) “ CliUcl ’ ---up to 14, “Young perann 14-16; the word “child “ is 
here aaed to inoun “ child or young person.” 

(f) 8 Edw 7, c. 67. 
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Children's Dangerous Performances A'tSy 1879-1897 (g). 

(ix) It is forbidden to allow or proeurc any child to go out 
of the United Kingdcmi for playing or performing for 
profit; unless in the ease of a young person to whom 
a license under the Act has l)een granted. 

Children {Emidoyment Abroad) Act, 1913 (h). 

(lY) SEXUAL OFFENCES (F) OR (M). 

(1) RAPE (F). 

Having carnal knowledge of a woman against her will by 
force, fear or fraud. 

Crinimal Law Amendment Act, I88o (/’). 


(2) CARNAL KNOWLEDGE OF A GIRL UNDER 13 (F). 

(lirl's (ronscnl is no defence. 

(3) CARNAL KNOWLEDGE OF A GIRL BETWEEN 13 

AND 16 (M). 

(aj (rirl’s consent is no dofoiice unl(‘ss the prisoner 

(i) is a man of 2*6 years of age or under; 

(ii) had reasonable cause to believe that the girl was 

over 10; 

(iii) has not been prcjviously charged with an offence 

under this section (/»). 

(1.)) TI this defence be set up, tlie prisoner autoinalically 
pleads guilty to inde(‘ent assault. 

(e) I'be prosecution must be brought within nine months 
of the commission of tiie offence. 

('riminal Law Amend moit Act, 1922 (1). 

(4) INDECENT ASSAULT UPON A GIRL UNDER 13 (M). 

(5) INDECENT ASSAULT UPON ANY FEMALE (M). 

Jn the case of a girl under Ki, eonstait is no defence. 


(g) 42 & 43 Viet. c. 3t, Mmeuded by GO & G1 Viet. c. 52. 

(fe) 3 & 4 Geo. 6, c. 7. 

(i) 48 & 4t) Viet. c. G9. 

(/c) This gives rise to a curious Fituation. A man under 23 wlio has been 
)reviously acquitted on such a charge, and who laid rcusouable cause to believe 
he girl w’as over IG, cannot set up tbit defence; but a man of like age who has 
'avished girls several times, and has efciJ’ped (Ictection, can see it up. 

Q) 12 & 13 Geo. 5, c. 56, s. 2. 
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(6) INCEST (M). 

Incest Act, 1908 (m). 

(1) For a male person to have carnal knowledge of his 
grand-daiighter, daughter, sister or mother (knowing 
her to be such). 

(3) For a female person to permit her grandfather, father, 
brother or son (knowing him to be such) to have carnal 
knowledge of her. 

In neither case is consent a defence. 

(7) CONCEALMENT OF BIRTH (M). 

Does not matter whether or not 

(a) the child was born alive; 

(b) the person who concealed the birth was the mother. 

(8) ABDUCTION (F) OR (M). 

When any man 

(i) takes or lures away a woman , 

(ii) against her will, or 

(iii) out of the possession and against the will of her 

parent or lawful giiardi.an (if she be under 21) 

(iv) with intent to niarrv her or carnally know her him- 

self, or 

(v) that she be married or carnally known by another 

man. 

Four kinds 

(1) Of a woman on account of her fortune iV). 

(2) By force with intent to marry (h). 

(3) Of an unmarried girl under 18 with intent to have 

carnal knowledge (M). 

(4) Of a girl under 10 (M). 


(m)8 I-idw. 7, c. 45. 
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CHAPTER 111. 

OFFENCES AGAINST PKOFEKTY. 

(I) LARCENY (F). 

Larceny Aci^ 1016 (a). 

(1) SIMPLE LARCENY. 

A person steals who 

(i) without the consent of the owner 

(ii) and without a claim of right nuicle in good faith 

(iii) takes 

(iv) and carries away 

(v) anything capable of being stolen 

(vi) With intent to deprive the owner perinanciitly thereof. 
Owner's Consent. 

(a) Consent obtained by intimidation or fraud is no consent. 

(b) J raud may be either Active or Passive (h). 

Cj.aim of Eioht. 

(a) The offence must be committed without even the 

ajipearance of legal right. 

(b) The best evidence of a sincere claim is that the property 

was taken openly. 

Taking. 

(a) Change of legal possession (as opposed to physical 

possession) is essential. 

(b) Therefore, formerly at common law a wife could not be 

convicted of stealing lier husband’s property. 

( •) By the Married Womcn^s Property Act, 1882 (c), a 
wife is liable to be convicted of larceny if she takes 
her husband’s property 

(i) when she is not living with him, or 
(ii) with a view to ceasing to live with him. 

(d) The thief must unlawfully assume dominion over the 
goods. 

(а) 6 & 7 Geo. 5, c. 60. 

(б) For cases of passive fraud see Ji. v. Middleton (1873) Ij. R. 2 C. C. R. 
Wilshere’s C. C. 96; and R. v. Ashwell (1876) 16 Q, B. D. 190, 

(c) 46 & 46 Viet. c. 76. 
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Carrying Away (Asportation). 

(a) Mere grasping docs not amount to asportation. 

(b) Tlie slightest removal suffices. 

(c) Every atom of the thing must have left the place which 

it previously occupied. 

Things Capable op Being Stolen. 

Larceny Act, 1916, s. 1 (3) (cc). 

(1) Must be movable. 

(2) Must possess some value. 

(3) Must be the property of some person. 

(a) lies nullius are not larceiiable. 

(b) Ownersliip must exist before the act of taking. 

(c) A man can commit larceny by stealing bis own 

property if, with intent to defraud, he takes it 
from a bailee who has a right to exclud(3 him from 
possession. 

e.fj.j A ])awns his watch with B for £5 and sul>se- 
^jnently steals the ^vaich from B. ‘ 

Intent op the Thief. 

(a) Tlui thief must iuttaul lo deprive the owmer permanently 

of all the benehts of owoiersliij). 

(b) Intention to deprivi* only temporarily is not sufficient. 

(c) Providing tlio intention to injure the owner exists, the 

act need not be done to biaudit the thief. 

Oavnekship. 

(a) The owner of stolen goods may ndake*. them wherevtu* 

he finds them, as the goods are still his. 

(b) A thief does not become owner, and therefort; cannot 

cemfea; owneiship. 

(c) If a thief lransf(»rs possession of a stolen article, the 

true, owner may sue the possessor. 

Lxcejilions : — 

A man who in all ignorance of the llndl, givt^s the 
tliief vahiahle consideration in exchange for th«- 
stolen prcjjjerty may, in spite of its. being stolen 
acquire a good title to it if cither- - 

(1) The stolen ]H*operty consisted of money or 

negotiable security. 

(2) It w-as transferred to him in “ market 
overt’*; but if the thief be prosecuted t») 
conviction, th«i original owner can recc.vcr 
his property (d). 


(cc) 6 & 7 Geo. 5, c. 50. 


(d) Larceny Act, 1916, s. 46. 
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Market Overt (i.e., “ Open Market 

In the City of London = An open shop 
where such goods are usually sold. 

In the country and elsewhere = The market 
place or piece of ground customarily used 
for the sale of goods. 

Market overt in ordinary market towns is 
only held on the spcc*ial days provided for 
particular towns by charter or prescrip- 
tion ; but in the City of London every day, 
except Sunday, is market day. 

(2) LARCENY BY A TRICK. 

Where the thief, by employing some trick or device, 

fraudulently induces the owner to part with possession of 

an article without intending to transfer his property in it. 

R. V. Buckmaster (e). 

R, V. Me Kale (/). 

(3) LARCENY BY A BAILEE. 

(a) A “ bailee is a person to whom the legal, as well as 

the physical, possession of a thing is temporarily 
entrusted. 

(b) A bailee who fraudulently appropriates to his own use 

any article entrusted to him with the intention of 
permanently depriving the bailor of it is guilty of 
larceny. 

(4) LARCENY BY FINDING. 

The finder must 

(i) believe that the owner could be discovered, and had 
not intentionally abandoned the article. 

(ii) resolve nevertheless to appropriate it. 

(5) AGGRAVATED LARCENY. 

(') Larceny from the Person. 

Stealing any chattel, money, or valuable security from 
the person of another. 

(2) Larceny by a Clerk or Servant. 

A dishonest servant commits — 

(a) Larceny in the case of things received from his 

master. 

(b) Embezzlement in the case of things received for 

his master. 


(e) (1888) 20 Q. B. D. 132; Wilshere’s C. C. 112. 

(/) (1868) L. R. 1 C. C. R. 41; Wilahere’s C. C. 111. 

G.O.L. 4 
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(3) Laroeny Committed in Certain Places. 

(a) Wreck. 

(b) Ship. 

(c) Dock. 

(d) Wharf. 

(e) Dwelling-house. 

(4) Laroeny from the Post Office. 

(1) Bij an Officer of the Post Office. 

(a) Stealing any postal packet in the course of 

transmission by post — P.S. 7 years. 

(b) If the postal packet contains any chattel, 

money, or valuable security — P.S. life. 

(2) By any Othei'^ Person. 

P.S. life. 

(6) QUASI-LARCENIES (F). 

Offences which at common law were not larcenies, but 
which, by statutes, have been made felonies punishable like 
larceny . 

Historical Note. 

At common law certain kinds of property could not be the 
subject of larceny. 

1. Things Real or Savouring of Realty. 

All owner whose rights were violated could not appeal 
to the criminal law to punish the offender, but could 
only seek redress in an action for trespass in the civil 
Courts. 

IJ. l^ONDS, JllLI.S, AND OTHER ChOSES IN AcTION. 

A chose in acticui is a right of proceeding in a Court of 
law to procure the payment of a sum of money. 

HI. Re.s Nullius (/.c., Things not the Subject of 
Property at all). 

(1) Things intentionally abandoned {g). 

(2) Wild animals. 

(3) Corpses. 

(4) Water and gas. 

Common Law Exceptions. 

Certain exceptions to these rules existed at common law, 
i.r., an indictment for larceny lay, and still lies, for stealing 

(1) Domestic animals. « 

(2) Dead animals, if reduced into possession. 

(j) A corpse used as an anatomical specimen. 


(*/) These cannot now be the subject of larceny. 
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(4) A corpse with grave clothes, or coffin; for they 

remain the property of those who bought them. 

(5) Gas or water, if reduced into possession, e.g,, when 

they are in the pipes of the company supplying 
them. 

Statutory Exceptions. 

The following offences were, by statute, made felonies 
punishable like larceny ; — 

I. By the Larceny Act, 1801 (Ji). 

It is a felony punishable like larceny to “ steal any 
of the following: — 

(1) Enclosed wild deer (i). 

(2) Fish in private waters (j). 

(3) ]3ogs (/.). 

II. By the Larceny Act, 1910. 

It is a felony to ‘ ‘ steal ’ * any of the following kinds of 
property, and special sections govern the punishments 
which are applicable in each case : — 

(1) jNlaterials of buildings, fixtures, &c. (f). 

(2) Alinoral ore (m). 

(3) Trees, &c., over £5 in value (n). 

(4) Title deeds (o). 

(5) Choses in action and valuable securities (p). 

(6) Wills and other testamentary instruments (q). 

(7) Records (r). 

(8) Electricity (s). 

(9) Oysters (i). 

(10) Horses, cattle, and sheep (w). 

(11) Any creature, alive or dead, if it has any value 

and is the property of any person (a?). 


;il) ROBBERY (P). 

When a person 

(i) unlawfully takes possession 

(ii) of the goods of another 

(iii) from his person or in his presence 

(iv) by means of violence 


(h) 24 & 25 Viet. c. 96. 

(;) Ibid.^ 8. 24. 

(1) Section 8, sub-section 1. 

(n) Section 8. 

ip) Section 2. 

(r) Section 7, sub -sections 2, 3. 

(t) Section 1, sub-section 3; section 

ix) Section 1, sub-section 3. 


(0 Ibid., as. 12-15. 

(k) Ibid., 8s. 18-19. 

(m) Section 11. 

(o) Section 7, sub-section 1. 
(q) Section 6. 

(s) Section 10. 

2. (tt) Section 3. 
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(y) against the owner’s will 

(vi) with intent to deprive him permanently of all the 
benefits of ownership. 

Possession. 

(a) The accused must have had possession of the goods at 

some particular moment. 

(b) It is immaterial for how long. 

R. V. Lapier (y). 

Violence. 

The essential attribute of robbery. 

Stealing without violence = larceny. 

(a) The accused’s conduct must he such as would inspire 

fear in the mind of an ordinary person. 

(b) If violence is actually used, it is not necessary to 

prove (a). 

(c) The violence must be used with the intention of gaining 

possession of the goods. * 

(d) Being armed with an offensive weapon or instrument 

will constitute “ violence.” 

Against the Owner’s Will. 

(a) Consent of the owner is a good defence. 

(b) Such consent must not have been induced by fear. 

Intent. 

The accused must have a criminal intent. 

R. V. Hall (z). 

(Ill) EMBEZZLEMENT (F). 

When a person 

(i) who is emf)loyed as a clerk or servant 

(ii) receives any chattel for and on account of his master. 

and 

(iii) unlawfully appropriates the same to his own use. 
Clerk or Servant. 

(a) In order to determine whether B is or is not the servant 
of A the following 4 points should be ascertained:-^ 
ti) Did A engage B? 

(ii; Did A give B orders? (a) 

(hi) Did A pay B wages? 

(y) (17H4) 2 East P. C. 557, 708; 1 iTeach, 320; Wilshere’s C. C. 130. 

(z) (1828) 3 G. & P. 409. 

(a) I.a., Is B bound to obey tbe orders of A so as to be under his control, 
or 'is lie at liberty to work or not, as he pleases? If the latter, B is not a 
clerk or Ber\ant. 
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(iv) Could A discharge B? 

If the answer in each case is in the aftirmative, B is 
deemed to be A’s servant. 

(b) It is for the Judge to explain what constitutes being a 
clerk or servant, and for the jury to decide whether 
the accused was in fact in such a position. 

R, V. BotvcTH (b), 

R. V. Harris (c). 

Receipt for the Master. 

(a) That the money was received for the master is a matter 

for the jury to decide from the circumstances of the 
case. 

(b) It is immaterial that the money was not really due 

to the master. 

(c) But it must be the property of the master when the 

servant received it. 

Appropriation. 

(a) The servant must receive the property before it comes 
into his master’s possession. 

Reed's Case (d). 

(1)) If the servant misappropriates the property after it 
comes into his master’s possession, ho is guilty of 
larceny by a servant. 

(c) 'riie usual method of appropriation is for the accused 

to have received the money and denied that he has 
done so, or practised some form of deceit (e.g,, 
rendering a false account) in order to escape detection. 

(d) A specific sum must have been embezzled; it is not 

sutHcient to prove a general dcticiency in the accused’s 
accounts. 

Ila) FALSIFICATION OF ACCOUNTS (M). 

Wilfully, witli intent to defraud, altering, making a false 
entry in, or omitting a material particular from a master’s 
account (e). 

[Illb) EMBEZZLEMENT BY TRUSTEES (M). 

Fraudulently to convert lo one’s owm use, or to that of 
a third person, any pro;>erty or proceeds thereof held on 
trust 

(a) for any person; 

(b) for any public or charitable purpose. 

(b) (1866) li. R. 1 C. C. h 11; Wilshere’s C. C. 138. 

(c) (1893) 17 Cox, 656. 

(d) (1853) Dears. 168. 

(«) 38 A 39 Viot. c. 24. 
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(IIIo) EMBEZZLEMENT BY DIRECTORS, OFFICERS AND 
MEMBERS OF PUBLIC COMPANIES AND COR- 
PORATE BODIES (M). 

(IV) FALSE PRETENCES (M). 

Larceny Act, 1916 (/). 

When a person 

(i) by any false pretence, 

(ii) with intent to defraud, 

(iii) obtains from any other person any chattel, money or 

valuable security. 

The Pretence and Its Falsity. 

(a) Must be wholly or in part of an existing fact. 

(1) Must relate to the past or the present, not to the 

future. 

R. V. Lee (g), 

(2) But a promise to do a thing and a false repre- 

sentation that the promisor has the power to do 
it will be sufficient. 

7?. V. Jennison (h). 

7?. V. Isaac Gordon (i). * 

(3) A mere expression of opinion, however exagger- 

ated, is not a false jiretenee, e.g,, a tradesman 
puffing his wares. 

R. V. Bryan (k). 

(b) Need not be expressed in words, but may be inferred 

from acts or conduct. 

(c) Must be made with knowledge or recklessness of its 

falsity. 

The Intent to Defraud. 

(a) It is not necessary to allege in the indictment an 

intent to defraud any particular person. 

(b) An intent to defraucl generally is sufficient; hut 

someone must actually have been defrauded. 

(c) The fact that the prisoner, at the time he obtained 

the goods by false pretences, intended to pay for 
them w hen it should be in his power to do so is no 
defence to an indictment for obtaining such goods 
by false pretences (i). 

H. V. Nnylcr (m). 


(/j 6 & 7 Geo. 5, c. 50. (g) (1863) 9 Cox, 304; Wilshere’s C. C. 165. 

(h) (1B62> t; & C. 157; Wilsberc’s C. C. 15G. 

(t) (18SP 23 3. D. 364. (k) (1867) 7 Cox, 313. 

(1) But It may be a matter for the jury to into consideration when 

determining whether there was any intent to defraud. (m) 10 Cox, 149. 
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The Obtaining. 

(a) Change of ownership must have been actually caused 

by the pretence and not merely have been sub- 
. sequent to it. 

(b) There must have been an intention to deprive the 

owner permanently of the goods. 

(c) It is no defence that the goods were not in existence 

at the time when the false pretence was made. 

R. V. Marthi (n). 

Difference between False Pretences and Larceny by a Trick (o). 

False Pretences. Larceny by a Trick. 

Owner intends to transfer his Owner does not so intend, 
property in the article. 

( 2 ) 

Thief gets voidable ownership. 'J’hief gets no title at all beyond 

possession. 

(lYa) FALSE PERSONATION TO OBTAIN PROPERTY (F). 

False Personation Act, 1874 (p). 

(lYb) OBTAINING CREDIT BY FRAUD (M). 

Debtors Act, 1809 (q). 

A man enters a restaurant and orders and consumes 
reireshmcnls, knowing that he cannot pay for them. 

R. V. Jones (r). 


(Y) CHEATING (M). 

A ciomiiioii law cheat is a person who fraudulently obtains 
the properly of another by any deceitful and illegal practice 
which affects or may affect the ])ul)lic. 

A cheat or fraud effected by an unfair dealing in a private 
transaction is not I he sulqcct of an indictment at common 
law. 

The Chief Classes of this Offence. 

(1) Against puidic justice, e.r/., counterfeiting a discharge 
from gaol. 


(w) 0807) T.. H. 1 C. C. H. 56; Wilsliere’s C. C. 165. 

(o) Tho distinction is inU c.f great importance, for the Larceny Act, 1916, 
8. 44, allows a i)crs<>n imlictotl for stealing to be (‘onvicted of false pretence and 
vice versa. 

ip) 37 & 38 Viet. c. 36. 

iq) 32 & 33 Viet. e. 62, s. 13. 

(r) [18981 1 Q. B. 119; WiMiere s C. C. 150. 
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(2) Against public health, e.g., selling unwholesome 

provisions. 

(3) Against public economy, e.g., using false weights or 
. measures. 

(YI) RECEIVING STOLEN GOODS (F) OR (M). 

When a person 

(i) receives stolen goods into his possession, 

(ii) knowing at the time ho so receives them that they 

are stolen. 

Points to Notk. 

(a) This offence was formerly a misdemeanour at 

common law. 

(b) Now by the Larceny Act, 19 J 6 (s). 

Every person who receives any property knowing 
the same to liavc been stolen or obtained in any 
way whatsoever under circumstances wliich amount 
to felony or misdemeanour is guilty of an offence of 
the like degree.” 

(o) The prosecution must prove: — 

(1) That the pro])erty was stolen. 

(2) That the accused received it. 

(3) Tliat at the time he received it lu' knew that 

it was stolen. 

” Knew ” = must, as a reasona])le man, have 
had grounrls for believing that the 
property was stolen. 

(d) If the accused can give any explanation ot how the 

goods came into his possession which 

(1) might reasonably be true, and 

(2) is consistent with liis innocence, 

the jury, even if they are not convinced that the 
explanation is true, must acquit him. 

R, V. AbramoviteJt (i). 

(e) Evidkxce of Guilty Knowi.kdok. 

Larceny Art, 1916 (u). 

The following may be given i]i evidence at any 
stage of a trial for receiving stolen goods: — 

(1) The fact that other property stolen within 
twelve months preceding the date of the 
offence charged was found or had been in 
his possession. 

(s) 6 & 7 Geu. c. 50. s. 83. 

(t) (1912) 76 J. P. 287; 11 Cr. App. K. 45; Wilsheres C. C. 133. 

(ii) 6 & 7 6, c. 50, s. 43, sub-s. 1. ^ 
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(2) The facit that within the five years preceding 
the date of the offence charged he was 
convicted of any offence involving fraud or 
dishonesty ; but only if 

(i) seven days’ notice in writing is given 
to the accused; 

(ii) evidence has been given that the 
property in respect of which the 
accused is being tried was found or 
had been in his possession. 

(YII) FORGERY (F) (x). 

Forgery Act^ 1013 (?/). 

By this Act “ forgery ” is defined as “ the making of a 
false document in order that it may be used as genuine.” 
What is a ” Document.” 

(a) There is no definition of ” document ” given by the 

Act. 

(b) The following instruments have been held not to 

be included in the word ” document ” (^). 

(i) A trade mark or sign, even though it be 

written or printed. 

A ])rmts a number of wrappers 
imitating advertisements in which egg 
powdei's w(a’(^ wrapped by B, their maker. 

encloses spurious egg powders in these 
wrappers and sells them. This is not 
forgery, though it is obtaining money by 
false i^ndences. 

I\, V. Joint Sfnith Ui). 

(ii) A picture. 

A ]>aints a picture, and, intending to 
rej)ri*sent that it was i^ainled by an eminent 
artist., writes that artist’s name in the 
(•oriier. This is not forgery, though it may 
be a cheat. 

R. V. Closti {h). 

(x) At comraon law forgery was dcfinod as “ fraudulently making or 
altering any document or part thereof with intent to defraud,*’ and was a 
niisderneanoiir. Certain offences of forgery not specified in the Forgery Act, 
1913, are still misdemeanours at common law, e.g., forging a pass on a railway, 
forging a testimonial as to character, forging a certificate of a clergyman’s 
ordination. (y) B & 4 Geo. 5, c. 27. 

{z) These decisions were all prior to the passing of the Forgery Act, 1913, 
but, as that Act does not define “ document,” it is submitted that these 
decisions are still law. (o) (ISoSl D. & B. 566; Wilshere's G. C. 206. 

(6) D. & B. 460; Wilshere’s C. C. 205. 
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(c) A telegram is a “ document.'* 

E.g., A, a post-office clerk, having learned the result 
of a race, despatches a telegram to a bookmaker, 
making a bet upon the winner. This telegram 
purports to have been sent 10 minutes before the 
race was run. This is forgery. 

B. V. Riley (c). 

(d) In the case of seals and dies mentioned in the Act 

the counterfeiting of such a seal or die, with intent 
to defraud, is forgery (d). 

When is a Document False.** 

(a) The Forgery Act, 1913, states several manners in 

which a document may be false. 

(b) The effect of this was that, if the alleged forgery 

did not come within the manners stated in the 
Act, the document was deemed not to be false 
within the meaning of the Act. 

(c) The Criminal Justice Act, 1923 {c), stales that a 

document may be false, although it is not false ” 
in any oru! of the manners described in the F'orqerij 
Act, 1913. 

(di A document is false if any alteration has been made 
in it. 

E.g., (ij Affixing a seal or stamp or altering one 
already on. 

(ii) Writing, erasing, or omitting words, letters, 
or figures. 

(e) Such alteration must be of a material part of the 

document, i.e., it must give the document a 
different meaning. 

R. V. Griffiths (/). 

E.g., the crossing on a cheque or other document, 
the crossing of which is recognised by law, has been 
held to be a material part of such document (g). 
Intent to Defraud, 

(a) The fact that the accused had the intention of 

defrauding is sufficient. 

(b) Not necessary for him to have intended to defraud 

any particular person. 

(c) Not necessary that anyone should have been 

defrauded. 

(c) [1890 ] 1 Q. B. 809; Wihhere’s C. C. 202. 

(d) Forgery Act, 1913, s. 1, snb-s. 1. 

(e) 15 & 16 Geo. 5, c. 86, s. 35. 
if) (1858) D. & B. 548, 

Ig) Forgery Act, 1913, s. 1, aiib-s. 3. 



OFFENCES AGAINST PROPERTY. 


63 


(d) Not even necessary that anyone could have been 
defrauded. 

(Vila) UTTERING (P) OR (M). 

A person utters a forged document when 

(i) knowing it to be forged, 

(ii) and with intent to defraud, 

(iii) he makes any use of it, 

(iv) in order to obtain money or credit. 

Guilty knowledge may be shown by evidence that ho has 
uttered other similar forged documents. 

(Vllb) POSSESSION OF FORGED DOCUMENTS AND 
IMPLEMENTS OF FORGERY (P). 

(i) Without lawful authority or excuse, and 

(ii) knowing their character. 

(YIII) BURGLARY AND HOUSEBREAKING. 

(1) BURGLARY (P). 

harcenij Act, 1916, s. 25 (h). 

When any person 

(i) in the night 

(ii) breaks 

(iii) and enters 

(iv) the dwelling-house of smother 

(v) with intent to commit a felony therein, or 

(vi) breaks out of the dwelling-house of another, having 

(a) entered the said dwelling-house with intent to 

commit a felony therein, or 

(b) committed any felony in the said house. 

Time. 

Between 9 p.m. and 6 a.m. 

Breaking. 

(a) Must be of part of the house; therefore, if only a 

gate admitting into the yard is broken, it will not 
satisfy the requirements of burglary. 

(b) Neither will breaking chests or cupboards. 

(c) “ Breaking ’’ may be of two kinds: — 

(1) Actual. 

Where the accused displaces any part of the 
building or of its closed fastenings (/). 


(A) 6 & 7 Geo. 5, c. 50. 

(i) Pushing further open a door already slightly open would not constitute 
“ breaking.’* 
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(2) Constructive. 

(i) Where the displacement has been effected 
by some authorised person. 

K.g.y if a servant conspires with a burglar 
and lets him into the house at night. 

(ii) Where there has been no displacement 
at all. 

Viz., when the burglar comes into the 
house by some aperture which by necessity 
is permanently left open. 

E.g., coming down the chimney (k). 

Entering. 

(a) Tlie insertion of any part of the body. 

(b) The insertion of an instrument for the purpose of 

removing goods. 

(c) The fact that the instrument used for breaking 

penetrates into the house does not constitute an 
entry. 

Place. 

Dwelling-house . 

(a) One in whicdi the occupier or some member of his 

family habitually sleeps at night. 

(b) Must be a permanent building, not a tent or other 

temporary structure. 

(c) Need not be a distinct building; chambers in a 

college will suffice. 

Of Another. 

(a) A man cannot commit burglary in bis own house. 

(b) If A breaks and enters the room of his lodger and 

steals therein, he commits larceny. 

Intent. 

There must be an intention to commit some felony, 
though it need not actually bo committed. 

(2) HOUSE BREAKING (F) (1). 

Differs from burglary : — 

(1) Can be committed by day. 

(2) JKxtends to a wider range of buildings, e.g., shops, 

warehouses, offices, &c.. 

(8) Different maximum punishment (m). 

(k) But if lie rnterod through a window which had been left open, it would 
not constitute burglary. 

(i) Larceny Act, 1916, ss. 26, 27. 

(m) Burglary -P.S. life. Iloueebreaking (i) if a felony be committed = 
P.S. 14 years; (ii) if a felony be not committea = P.S. 7 years. 



OFFENCES AGAINST PROPERTY. 


55 


(3) SACRILEGE (F). 

(1) To break and enter and commit a felony in, or to enter 

and commit a felony and then break out of, a place 
of Divine worship. 

(2) To break and enter such a place with intent to commit 

a felony therein, even though that felony be not 
accomplished. 

(4) OTHER OFFENCES CONNECTED WITH BURGLARY. 

(1) Entering (without breaking) a dwelling-house by night 

with intent to commit a felony therein (F). 

When the breaking with intent to commit a felony 
is proved, but there is no proof of entry, the accused 
may ])e convicted of an attempt to commit burglary. 

(2) Being found by night in a dwelling-house wdth intent, 

&c. (M). 

(3) Being found by night with housebreaking implements 

without lawful excuse (M). 

(IX) ARSON (F). 

Malicious Damage to Property Act, 1861 (n). 

Unlawfully and maliciously to set fire to any of the 
following; — 

(1) King's ship. 

(2) King's dockyard. 

(3) Any ship in the Port of London. 

(4) Church or any other place of Divine worship. 

(5) Public building. 

(6) Bailway station. 

(7) Stack. 

(8) Coal mine. 

(9) Ship. 

(10) Dwelling-house when anyone is inside. 

(11) Any building if with intent to injure or defraud. 

(12) Any building under any other circumstances. 

(13) Crops or plantations. 

Mauciously. 

(a) Burning by negligence is no crime. 

(b) To commit arson the incendiary must have intended 

the building to take fire, or have thought it probable 
that it might do so, and not have minded whether it 
did or not. 


(n) 24 & 25 Viet. c. 07. 
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Setting Fire to. 

(a) Setting on fire. 

(b) It is sufficient if any part of the building be consumed. 

(X) OTHER MALICIOUS INJURIES TO PROPERTY. 

Malicious Damage to Property Act, 1861 (o). 

(a) Unlawfully and maliciously to damage any of the 

following ; — 

(1) Houses (F). 

(2) Manufactures and machinery (F). 

(3) Mines (F). 

(4) Vessels (F). 

(5) Sea and river banks (F). 

(6) Fridges, viaducts, and aqueducts (F). 

(7) Turnpikes (M). 

(8) Telegraphs (M). 

(9) Ponds and fish (M). 

(10) Animals (F). 

(11) Trees and plants (p). 

(12) Works of art (M). 

(b) Unlawfully and maliciously to commit any damage to 

any real or personal property, either of a ])ublic or 
private nature, and not coming under the Act (M). 

(XI) OFFENCES UNDER THE LAND REGISTRATION 
ACT, 1925 I//) 

(A) Misdemeanours. 

(1) In the course of any proceeding under the Act before 

a Kegistrar or Court, to suppress any document or 
fact with intent either to — 

(a) conceal the title or claim of any person, or 

(b) substantiate any false claim (r). 

(2) Fraudulently to procure any entry on, or alteration of, 

the land register or any land certificate (s). 

(3) In disposing of any property for valuable consideration, 

either to — 

(a) conceal any indorsement or encumbrance 
material to the title, or 

(o) 2i & 25 Viet. c. 97. 

(p) Petty oaenoes. 

(q) No cr’a'.ii al procecfUngs under this Act affect any remedy of civil 

procedure : 1J9. 

(r) Section Ij5. 

(s) Section ilo. * 
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(b) falsify any pedigree upon which the title 
depends, 

in order to influence the purchaser to accept the 
title ottered {t). 

(B) Petty Offences. 

(1) For any person not a barrister or solicitor to prepare 

any instrument or lodge any document in the land 
registry for any fee, gain, or reward (u). 

(2) For any person without lawful authority to place or 

drive any vehicle, camp or light lires on any 
common (a?). 

(t) Section 183. In order to bring u prosociitioii iindc this section, the 
fiat of the Attorney-General is necessary. 

(a) Section 118. 

(«) Section 193, eub-scction 4. 
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PART III. 

CHAPTER I. 

TILE CRlMIiXAL COUETS. 

(I) THE HIGH COURT OP PARLIAMENT. 

The highest Court of tho realm. 

Its jurisdiction is exercised by the House of Lords. 

(A) As a Court of First Instance. 

(1) Impeachment. 

Any person iiupcach('.d by the House of Commons 
must bo tried by the House of Lords (a). 

(2) IXDICTMl^NT (?)). 

Peers accused of Treason, Kelony or Misprjsion (c) 
must he tried by their peers (d). 

A true bill is found by a grand jury in the K.B.D. 
or at assizes, and tlie indictment is then removed to 
the House of Lords by a writ of certiorari. The Lord 
High Steward presides over the Court as chairman, 
and votes with the other peers. 

(B) As a Court of Appeal. 

Criminal Appeal Act, 1907 , s. 1 , sub-s. 6. 

If a certificate be obtained from the Attorney-General that 
the decision of the Court of Criminal Appeal involves a 
point of law of such exceptional importance that it is 
desirable to have the highest decision on it, an appeal may 
be brought to the House of Lords by either the prosecution 
or the defence (e). 

In such eases the Court is composed only of Lords of 
Appeal, of whom at least three must be present. 

Appellate Jurisdiction Act, 1876 (/). 

It may sit during the dissolution of Parliament. 

(a) The last case of impeachinent was Lord Melville, 1805. 

(b) Bishops are not tried in this Court. 

(c) Peers are tried before the ordinary tribunals for misdemeanour. 

(d) n. V. Earl Russell, [1901] A. C. 446. 

(e) R. V. Btard (1919) 14 Cr. App. Hep. 110. 

(/) 39 & 40 Viet. c. 59, ss. 3, 5, 9. ^ 
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(II) THE COURT OP THE LORD HIGH STEWARD. 

Sits for ttie purpose of trying peers for Treason, i^^eiony or 
]\Iisprision when Parliaiuent is dissolved or in recess. 

The decision is by a majority of not Joss than twelve, there- 
I'ore at least twenty-three must he present. The Lord High 
Steward sits as Judge and therefore cannot vote. 

Bishops cannot he summoned to this Court, nor have they the 
right of being tried there. 

(III) THE COURT OF CRIMINAL APPEAL. 

The Writ of Error. 

(a) J^efore 1908 a convicted prisoner Inul no right of direct 

appeal. 

(b) JIc had many opportunities of raising points of law at all 

stages of the proceedings. 

(c) And if thti defect upon which he relied appeared on the 

face of the record, he could apply to the Attorney- 
General for a Writ of Kir or, whieVi could be argued in 
the King’s Bench Division and even up to the House 
of Lords. 

(d) But if there was no point of law which the prisoner 

could raise in his defence and the jury found him guilty 
on tho facts, the prisoner could 'do nothing. 

The Court for Crown Cases Reserved. 

(a) Should a »Judgc on circuit be uncertain as to some intricate 

point of law, he could, before 1818, suspend punish- 
ment until after consulting his brother Judges in 
London. 

(b) In 1848 the Court for tlic Consideration of Crown Cases 

Reserved was created by the Crown Cases Reserved 
Act (g). 

(c) A Judge could then state the facts on which any intricate 

point of law arose for the opinion of this Court. 

(d) The C.C.li. could, if it thought ht, set aside the verdict 

and quash the conviciion. 

(e) But a ease could only he stated on a j>oiut of law and a 

Judge could not be compelled to state a case if he did 
not wish to do so. 

The Court of Criminal Appeal. 

(a) In 1907 (/i) the Criminal Appeal Act (/) abolished both 
the Writ of Error and the Court for Croivn Cases 
Reserved, and created the Court of Criminal Appeal. 


(0) 11 & 12 Viet. c. 78. 

(h) As tljc result of a committee of inquiry into tlie case of Adolf Beck. 

(1) 7 Edw. 7, c. 2a, s. 1, as amended by 8 Edw. 7, c. 46, s. 1. 

5 
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(b) aiiis Court consists of the Lord Chief Justice and the 

Judges of the K.B.D, 

(c) There must be an uneven number of Judges present — 

it is usually throe — and only a single judgment is 
delivered. 

(d) Appeal lies from Q.S., assizes, or the C.C.C. 

(e) The prisoner can appeal; — 

(1) On any question of law. 

(2) On any question of fact or mixed law and fact, 

provided he obtains either 

(i) leave of the C.C.A., or 

(ii) certificate from the Judge who tried the case 

that it is a fit case for appeal. 

(3) Against the sentence of the Court below, provided 

he obtains leave of the C.O.iV. 

Grounds of Appeal. 

(1) Defect in the indictment. 

(a) Provided it has not been cured in the course 

of the trial or by the verdict. 

(b) The defect must be one of substance, otherwise 

the C.C.A. will decide that no substantial 
miscarriage of justice has taken place. 

(2) Wrongful admission of evidence. 

(3) Wrongful exclusion of evidence. 

(4) No case to go to the jury. 

Kven if a submission has been made at the close 
of the prosecution \vhich the Judge has wrongly 
overruled, if the evidence for the defence supplies 
what was lacking in that of the prosecution, the 
C.C.A. will not quash the conviction. 

(5) Absence of corroboration. 

Failure of the Judge to warn the jury of the danger 
of convicting u])on the uncorroborated testimony of 
an accomplice or single witness. 

R. V. Beebe (k). 

(6) Misdirection of the jury by the Judge. 

(7) No evidence upon ivhich a jury could rightly convict. 
It is not sijflicient to show that the case against 
the prisoner was a weak one. 

(8) Miscarriage of justice. 

(f) The C.C.A. niny : — 

(1) Increase or diminish the sentence. 

(2) Q\iash the conviction. 

(3) Hear fresh evidence. 


(k) (1925) 89 J.^P. 175. 
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(g) It cannot grant a new trial (Z). 

But where the C.C.A. holds that the trial of a prisoner 
has been a nullity, it has power to order that he be 
tried on the indictment in question; and in such a case 
it may grant a writ of venire de novo, i.e.^ an order to 
summon and swear a fresh jury to try the case. 

(lY) THE KING’S BENCH DIVISION. 

Criminal Juriisdlotlon. 

(A) Original (As a CoriiT of First Instance). 

(1) Any crime committed out of England bv public 

officials. 

(2) Any indictable crime in London or Middlesex. 

(3) Any misdemeanour in whatever part of England 

committed for which a criminal information has 
been tiled by some officer of the Crown. 

(B) SURKUVISORY (Ox A WuTT OF CeRTIORARI). 

An indictment from any inferior Court may be removed 
into the K.JS.D. on one of the following grounds : — 

(1) A fair trial cannot be had in the Court below owing 

to local prejudice. 

(2) Some question of law of unusual difficulty is likely 

to arise. 

(3) A special jury or a view of certain premises is 

necessary and cannot be obtained in the Court 
below. 

(C) Appeulatk (As a Court of Appear). 

(1) It can review, and if necessary quash, any proceeding 

by a Court of Q.S. or any lower Court (ni) which is 
brought before it by a Writ of Certiorari. 

(2) J.P.'s may state a case at Petty Sessions for the 

opinion of the K.B.D. on any point of law which 
has arisen before them. 

(3) (a) Q.S. may only slate a case which has arisen on 

an appeal from Petty Sessions. 

(b) By the Criminal Justice Act, s. 20. 

(i) If eitlier party considers that the decision 
of an appeal to Q.S. is erroneous in point of 
law, he may apjdy in writing Xo the Court of 
Q.S. within seven days to have a case stated 
for the decision of Ihe High Court. 

(l) An apparent excopticn exists in the rase of an indictment at common 
law in relation to the non-repair or obsti-wlion of iiny hijjhway, public bridge, 
or navigable river, in whatever Court the indiet ment be tried; for such 
proceeding, though eriminnl in form ie really civil in ch.'iractcr. 

(m) Not proceedings by assizes or the C.C.C. 
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(ii) If Q.S. considers such application frivolous, 
it m*ay instruct the clerk of the peace to 
deliver to the applicant a certificate stating 
that it refuses to state a case and giving the 
reasons. 

(iii) The applicant may then apply to the High 
Court for a rule calling on Q.S. and the 
other party to show cause why a case 
should not be stated ; and the ruling of the 
High Court shall be final. 

(4) The K.B.D. may:— 

(a) Quash the proceedings and make any order which 

ouglit to have been made. 

(b) Send back the case for re-hearing and determina- 

tion (n). 

Trial. 

A trial in the K.B.D. may be either 

(a) Before one Judge, as at assizes, or 

(b) /it Bar. 

(i) Before a Divisional Court composed, as a rule, of 

three Judges and a special jury (o). 

(ii) Where an indictment has been removed by cer- 

tiorari into the K.B.I)., the Attorney -General, if 
prosecuting on behalf of the Crown, lias the right 
to demand a trial at bar. 

(iii) Otherwise a trial at bar can be obtained only by 
order of the Court in exceptional cases. 

(Y) THE CENTRAL CRIMINAL COURT (“THE OLD 
BAILEY “). 

(1) Created in 1834 by the Central Criminal Court /lot (p), and 
made a branch of the High Court of Justice by the Judi- 
catjire Act, 1873 (q). 

(2) Assize Court for Middlesex and London (r). 

(3) It sits twelve times a year. 


(n) C.C.A. cannot do this. 

(o) Trial at Bar wa.s formerly before all the Judges of the Court. 

(p) 4 &. 5 Will. 4, c. 86. 

(q) 36 & 37 Viet. <r. 66, ss. 16, 29; repealed and re-enacted by the Judicature 

Act, 1925 (15 16 Geo. 5, c. 49). 

(r) Borne lext ho<'ks state that the C.C.C. is Q.S. for the City of Tjondon. 
It is true that the office of the Clerk of the Peace for the City w in the C.C. 
Court building, pnd ti at certain cases which, arc triable at Q.S. are, for con- 
venience’ sake, sent to the C.C.C. ; but the actual Q.S. for the City are held 
in the Guildliall before a bench of aldermen, presided over by the Kecorder of 
London as chairman. 
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(4) Tries; — 

(a) Any indictable offence committed in 

(i) The City of London. 

(ii) The counties of London and Middlesex. 

(iii) Certain specified portions of Essex, Kent and 

Surrey. 

(b) Cases of piracy. 

(c) All crimes committed within the jurisdiction of the 

Admiralty («). 

(d) Felonies and misdemeanours committed out of the 

jurisdiction of the C.C.C., which have been removed 
by certiorari to the K.H.D. and sent on to the C.C.C. 
for trial (t). 

(c) Any such indictment removed by the K.B.T). to the 
C.C.C. from an inferior Court. 

(5) Ko appellate jurisdiction. 

(0) Consists of: — 

The Lord Chancellor, 

.Judges of the K.J3.D. (u). 

Lord Mayor, Aldermen, I Recorder and Common Serjeant 
of the City of l iondon. 

Judge of the City of Tjondon Court. 

(7) There are four Courts in the C.C.C. 

Court I. is assigned to the visiting Judge of the K.B.D. 
The Jiecorder sits in Court IT. and the Common Serjeant 
in Court 111. 

Court IV. is occupied by the Judge of the City of London 
Court, sitting .as a Coiniiiissioner of Assize. 

(8) The Becordcr, Connnon Serjeant and Commissioner usually 

sit on the first two days, after which they are joined by a 
Judge of the K.B.D., who tries the more serious cases (x). 

(YI) THE ASSIZES (//). 

(A) England and Wales are divided into eight circuits {z) over 
each of which the Judges of the K.B.l). travel, holding a 


(«) As to what is the “ jurisdiction of the Admiralty ” see the Territorial 
Waters J urisdiotion Act. 187S (li & 4*2 Viet. c. 73). 

(0 19 & 20 Viet. c. IG, ss. 1, 3. 

(u) There is a rota of the .Judges of K.B.D. , and each Judge visits the 
O.C.C. as his turn comes round. 

(a;) On the first day the llccordcr sits in Court I. The business on this 
day consists chiefly in eharging tlie grand jury, hearing any applications 
which may be made, and disposing of any true bills which the grand jury 
•nay return if they can conveniently be disposed of. 

(y) By the Judicature Act, 1873, repealed and re-cnacted by tlie Judicature 
Act, the assizes are to be regarded as branches of the High Court of 

Justice and are superior Courts of Record. 

(J8) Viz., (i) Northern (ii) North Eastern, (iii) Midland, (iv) South Eastern,, 
(v) Oxford, (vi) Western, (vii) North Walts, (viii) South Wales. 
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Court in the assize town of each county, two, three or four 
times a year. 

(Bj The Judges sit under two commissions; — 

(1) Oyer and Terminer. 

Empowering them to try all persons against whom an 
indictment has been presented within the county of 
that assize. 

(2) General Gaol Delivery. 

Empowering them to try any prisoner in gaol or 
released on bail. 

(C) A Court of assize has no appellate jurisdiction. 

(VII) QUARTER SESSIONS (a). 

(1) General County Sessions. 

(a) Held in every county once every quarter at stated 

times 

(b) before two or more J.P.s and presided over by a 

Chairman . 

Orioin. 

(a) In Anglo-Saxon times, the chief Court was the Shire 
Gemote or County Court, which was presided over by 
the sheriff. 

(b) This County Court originally met two or three times 
each year, but in the 18 th century it met every month. 

(c) Henry li. established a system of circuit Judges, 
known as the Justices in Eyre (or Itinere), who went 
round the country trying the inorc important cases 
in these County Courts. 

(d) Each County ("ourt had two great meetings every year 
to meet the Justices in Eyre. 

(e) But they also continued to hold ordinary meetings at 

which the sheriff presided. 

(f) Edward HI. appointed J.P.s for each county and 

enacted that they should meet at least four times a 
year. 

(g) The ordinary meetings of the County Courts soon 

became displaced by- these quarterly meetings of J.P.s, 
which were the origin of and are now known as 
“ Quarter Sessions of the I'eace for the County.” 

(2) Borough Sessions. 

Many corporate towns or boroughs have quarter sessions 
of their own w’hich exempts them from the jurisdiction of 
County Quarter Sessions. 

(a) Every Court of Q.S. ie an in(^rior Court of Kecord. 
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Origin. 

(a) In Anglo-Saxon times, certain cities, e,g., Winchester, 

York, London, had acquired the right of holding Courts 
of their own to determine all disputes which arose 
within the city. 

(b) In the thirteenth and fourteenth centuries the Crown 

(wishing to strengthen the towns and thus lessen the 
power of the nobles) granted to many boroughs charters 
which created Courts of criminal and civil jurisdiction. 

(c) From these are directly descended our Borough Courts 

of Quarter Sessions and our Civil Borough Courts of 
record. 

Becouder. 

(a) The Judge of this Court is called a Recorder. 

(b) He is appointed by the Crown on recommendation of 
Home Secretary. 

(c) He must be a barrister of not less than five years’ 

standing. 

(d) He is cx officio a J.P. lor the county. 

(c) He tries indictments with tlie aid of a jury but is sole 
Judge of the Court. 

Jurisdiction. 

(1) OuKilNAL. 

The following offences are not triable at Quarter Sessions : 
(Ij Oft’cTices punishal)lc with death or penal servitude for 
life (b). 

(2) Certain crimes likely to involve diflicult questions of 
law, c.g., 

Abduction. 

Bigamy. 

Bribery {c). 

Concealiueiit of birth. 

False personation. 

Forgery (d). 

Incest. 

Larceny of documents of title, judicial records or wills. 
Libel. ‘ 


(/>) Ex('ej)t burf^hiry 'which may be tried at Q.S. 

(c) Except bribery by and of * members of corporations ’v\’ithin the Publie 
Bodies Corrupt Practices Aci^ 1SS9 {52 & 53 Viet. c. 69). 

{d) Offences under the Forgerif dr/, 1913^ s. 2, sub-s. 2 (a), and s. 7 (a), 
where the amount of money or tlie value of the property in respect of which 
the offence is committed docs not exceed .i'20 may be tried at Q.S. : Criminal 
Justice Actf 1920, s. 18 , Sched. I. para. C. 
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Perjury (e). 

Prsemunire. 

(S) Offences against the : — 

Orif Hindi Law Amendment Act, 1885 (/). 
hfcntal DeJlciencij A' f, 1913 (g). 

Official Secrets Acts, 1911 & 1920 (h). 

(2) Appellate. 

Appeals from Petty Sessions. 

(a) In the case of a conviction by a Court of summary 
jurisdiction there is a general right of appeal to Quarter 
Sessions if the accused has not pleaded guilty. 

Criminal Justice Administration Act, 1914 (i). 

(b) Where the accused has pleaded guilty or admitted the 

truth of tlie information, an appeal will only lie 
against sentence. 

Criminal Justice Act, 1925 (k). 

(c) Appeal to Q.S. takes the form of a fresh trial before 

the Bench of Justices, each of which has a vote in 
determining the issue. 

(d) hVesh evidence may be adduced on cither side. 

(YIII) PETTY SESSIONS (?). 

Composed of two or more J.P.s or a sti 2 )euKliarv magis- 
trate (im) sitting in their usual (’ourt house. 

History of the Justices of the Peace. 

(a) Certain hinded gentry were from time to time aj)pointed 
in the interests of the public safety to be “ cons(?rvators 
of the Peace ai^art from the petty local Courts. 

(b) Before lfl27 they were chosen by tlie freeholders of tlu? 
county, but after tliat date, by the Crowm. 

(c) In 13(MJ “ Justices of the I’eacc were appointed for each 

county to “ preserve the i)eace of our Ijord the King.’’ 

(d) Under Blizabeth the form of commission of justices of 

(e) Offences under sexjtion /3 of the Perjury Act, 1911, in reljition to 
statements in statutory declarations may be tried at Q.S. : Crin^inal Justice 
Act, 1926, 8. 18, Sched. I. para. 5. 

(/) 48 & 49 Viet. c. 69, except offences under section 13 dealing with the 
suppression of brotliels if the prisoner elects to be tried by jury. 

(g) 3 & 4 Geo. 5, c. 28, s. 60. 

(h) 1 & 2 Geo. 5, c. 28; 10 & 11 Geo. 5, c. 75. 

(i) 4 & 6 Geo. 5, c 68, s. 37, siib-s. 1. 

(k) 15 & 16 Geo. 5, c. 86, s. 25. 

(l) Inferior Courts not of record. 

(m) Where a stipendiary or police magistrate has been appointed he may 
act with the full power of two J.P.s, as also may the Lord Mayor or any 
Alderman of the City of London. 
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tbe peace was settled and lias remaincid subatantiaWv vb© 
same. ^ 

Justices of the Peace To-day 

(a) are appointed by the Crown on the recommendation 

of the Lord Chancellor and the Lord Lieutenant 
of the county (n); 

(b) are unpaid (o) ; 

(c) hold office for life; 

(d) may be removed by the Lord Chancellor fer mis- 

conduct (o). 

Jurilsdiotion. 

(I.) Summary Jurisdiction. 

(a) J.P.s have power to dispose of certain minor criminal 

offences summarily, i.e., without a jury and without 
any indictment. 

(b) The complaint must be laid within six rnontlis following 
the time when the matter arose. 

Su}ii7}iary Jurisdiction Act, 18i8 (n). 

(IT.) Power TO Deati Summauiey with Ixdictarlk Offences (;>). 
J.P.s have power to deal summarily with certain indictable 
offences if 

(a) tbe Court considers it desirable, and 

(b) tbe accused cronsents. 

Criminal Justice Act, 1925 {q), 

(in.) 1 ' U EL I M I N All Y I X V E STIC. ATION . 

(a) Persons charged witli indictable offtmees appear before 
a J.P., who decides whether or not the case is one 
which may conveniently be dealt with summarily under 
the Criminal Justice Act, 1026, or whether it should be 
sent for trial by jury cither at Assizes or at Quarter 
Sessions. 

(b) If lie decides that it is one which may conveniently be 
dealt witli summarily, he asks the accused if he will 
consent to bo dealt with summarily or if he wishes to 
be t ril'd by a jury. 

(c) If the accused elects to be dealt with summarily, the 

J.P. hears the evidence and disposes of tbe matter 
himself. 

(d) If the accused elects io be tried by a jury or if the case 
is one whicli laumot be dealt with summarily, the J.P. 


(n) 11 & 12 Viet. c. 43, s. 11. 

(o) Except in the case of stipendiary police magistrates, who arc appointed 
and may be removed by tlie Home Secretary. 

(p) This is more fully dealt wath in the next chapter. 

(q) 15 & 16 Geo. 5, c. 86, s. 24. 
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hears the evidence and decides whether or not there is 
sufficient evidence for the case to be sent for trial at 
Assizes or Quarter Sessions. 

Dipferknoes between a Preliminary Investigation and a 
Summary Trial. 

Preliminarij Investigation. Summary Trial. 

( 1 ) 

Accused either discharged or Accused found cither guilty or 
committed for trial in a not guilty and convicted or 
superior Court. acquitted accordingly. 

( 2 ) 

One J. P. Two J.P.s (or one Stipendiary). 

(3) 

Accused must be present. Accused need not be present. 

(4) 

Public may be excluded. Public may not be excluded. 

( 5 ) 

May be lield at any time and in Must be held at regular inter- 
any place. vals and in a stated place. 

( 6 ) 

Depositions must be taken Depositions need not be taken 
down in writing, down in writing. 

Depositions. 

j(a) A deposition is the evidence of a witness taken down in 
writing and signed by him and by the magistrate. 

(b) Depositions serve as official records of tlie oral evidence 
given by the witnesses when the facts are fresh in their 
memory. 

(c) They are drawn up by the magistrates’ clerk and sent to 

the Court of trial. 

(d) Inform the accused as to the precise case which he has 
to meet and enable him to prepare his defence. 

(e) Enable an indictment to be drawn by the clerk of the 

sessions. 

(f) Enable the Judge to charge the grand jury and deal with 

any application. 

(g) Check the evidence of any witness (if it varies from his 
deposition). 

(h) Can he read at the trial if the witness is either 

(ij dead, 

(ii) insane 

liii) too ill to travel, 

(ivj kept away by the other side (r). 

(r) The ineie fact that he is abeent is not siiflicient to show that he is 
kept away. • 
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Juvenile Courts. 

(a) Persons under 16 must not be tried in the ordinary Court 
House. 

(b) No person other than the parties directly concerned in 
the case may be present without the leave of the 
Court (s). 

(c) No person under 10 may be allowed to associate either 
before or after his aj)pearance at Court with any adult 
offender who is not charged jointly with him. 

Children Act^ 1008 (t). 

(IX) THE CORONER’S COURT (u). 

Coroners Act, 1887 (x). 

(1) Each county has a separate Coroner, as also has every 

county borough and every borough having a Court of 
Quarter Sessions. 

(2) The object of this Court is to investigate, and if necessary 

to accuse, but not to try. 

(3) If a Coroner’s jury bring in a verdict which amounts to an 

accusation, a bill of indictment is tliereupon preferred 
l)efore a grand jury. 

(4) The bill of indictment will state the charge 4 - the finding of 

the Coroner’s jury, e.g,, “ manslangliter and finding of 
(’oroner’s inquisition 011 the like charge.” 

Functions. 

(1) lo enquire into the cause of <leath when anyone: — 

(a) dies in prison; 

(b) comes to a violent or unnatural death; 

(c) comes to a sudden death of which the cause is 

unknown. 

(2j To enquire as to treasure trove: — 

(a) who were the finders; 

(b) who is suspected of concealing it. 

(3) To enquire into the cause of fires in the City of London, 
whether accompanied by loss of life or not. 

Procedure at a Coroner’s Inquest. 

(1) Jury Sworn. 

(a) A Coroner’s jury may consist of any uneven number 
of jiersons of not less than 7 and not more than 11. 
Coroners [Emergency Powers) Act, 1917 (y). 


(s) The bona fide representatives of si newspaper may not be excluded. 

(t) 8 Rdw. 7, c. 67, s. 3. 

(m) An inferior Court of Record. 

(X) 60 & 51 Viet. c. 17. 
iy) 7 & 8 Geo. 5, c. 19. 




70 CRIMINAL LAW AND PROCEDURE. 

(b) If it appears to the Coroner that it is unnecesscary to 

have a jury, he has the discretionary power of hold- 
ing a Court without one. 

Juries Act, 1918 (^z), 

(c) In cases of murder, manslaughter, death in prison, 

asylum, inebriates’ home or nursing home, he must 
summon a jury. 

(d) The form of oath is as follows : — 

I will diligently inquire and a true presentment 
make of all sucdi matters and things as are here given 
to me in charge on behalf of our Sovereign Lord the 
King touching {the matter under investigation), and 
will without favour, affection or ill will a true verdict 
give according to the evidence to the best of my skill 
and knowledge, so help me God.” 

(2) Jury Elect a Foreman. 

(3) Coroner States the Facts to the Jury. 

(4) Witnesses are Called, Sworn and Examined. 

(a) Tlicy are examined by the Coroner. 

(b) He may ask questions in any form he chooses. 

(c) Counsel may attend on behalf of any witness. Dut may 

not ask questions without leave of the Coroner. 

(5) Coroner Sums Up. 

(6) Jury Consider Tiikir Verdict. 

In Cases of Murder and Manslaughter. 

(1) After the Coroner has opened the ease to the jury, they 

view the l)ody of the deceased. 

(2) The evidence of the witnesses is taken down in w'ritirig 

by the Coroner. 

(3) These depositions are not, as a rule, admissible in any 

subsequent trial. 

(4) But they may be admitted if the deponent is dead and 

if it can be proved that the person against whom they 
are tendered w^as present at the inquest and had an 
opportunity of cross-examining the deponent. 

H. V. Cmvlc (a). 

R. V. Black (h). 


( 2 ) 8 & 9 Geo. 5, c. 2.T, s. 7. 
(tt) 71 J. P. 172. 

(b) 74 J. P. 71. 
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CHAV TER II 


SUMMARY UROCUDIRE. 

(I) PETTY OFFENCES. 

(a) Petty offenees arc minor erirninal offonces which are not 

indictable and which J.P.s have i)ov\ cr to dispose of sum- 
marily (a). 

(b) But where such offences arc punishable on first conviction 

with more than three months' imprisonment, the accused 
may (except in case of petty assaults) claim to be tried by 
a jury. 

(c) The J.P. should thcrefoT'e inform the accused of this right 

before taking any evidence, and, if he sees fit, to which 
Court of Assiz(j or Q.S. the accused is likely to be sent for 
trial. 

(d) The following arc the chief petty offe.nces ; — 

(1) .Petty fonns of malicious damage. 

(2) Cruelty to animals. 

(3) IVansgrcssions against bye-laws. 

(4) Offences of vagrancy. 

(5) Certain minor assaults (b). 

(O) Violations of laws relating to 

Came. 

Intoxicating lujuors. 

Adulteration of food. 

Be venue. 

Public Health. 

Education. 

(II) JURISDICTION OF PETTY SESSIONAL COURTS 

OYER INDICTABLE OFFENCES. 

By the Summary Jurisdiction Act, 1879 (c). 

Petty Sessional Courts have power to ileal with any indictable 

(a) Por an explanatiiui t)f the expression “ summarily,” sec o??fe, p. 67. 

(b) Ofjeiicea agaitisL the Person Act ^ 1861 (21 & 25 Viet. c. 100), s. 42. 

(c) 42 & 43 Viet. c. 49. 
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0/fenee (except homicide) when committed by a child under 14 
or a youn^ person under .10 if the accused consent to waive his 
right to irinl by jury (d). 

By the CPimlnal Justice Act, 1925 (e). 

Petty Sessional Courts have power to deal summarily with the 
following indictable offences if the accused consent to waive his 
right to trial by jury (/) : — 

(1) Damage to property under the Malicious Damafte Act, 

ss, 16, 20, 21 and 61, 

(2) Misdemeanours under the i^oinayc Offences Act, 1861. 

(3) Unlawful wounding and assault occasioning actual bodily 

harm. 

(4) Certain Post Office offences under the TclegrapJi Act, 

1868, 8. 20, and the Post Offer Act, 1908, ss. 60 — 56 : — 
€.g., Disclosing or intercepting telegrams. 

Stealing and/or receiving a mail bag or postal 
packet. 

Diverting, opening or delaying a mail bag or postal 
packet. 

(5) Obtaining credit by fraud. 

(6) Falsifying accounts. 

(7) Certain offences as to stamps under the Stamp Duties 

Management Act, 1891, s. 13, and the National Health 
and Nafiotial Unemployment Insurance Acts, 1921, 
e.(j., fraudulently printing, mutilating, s(‘lling or 
possessing any false representation of a stamp. 

(8) Making a falst? statutorv declaration under tlu* Perjury 

Act, 1911, s. 6. ' 

(9) Forging a valuable security or demanding property on 

forged docuirients, the value of the money or property 
in each ease not to exceed £2i). 

Forgery Act, 1913, s. 2, (2) (a). 

(10) Forging a pass])ort uiuler the C. J. .‘I., 1926, s. 36 (1). 

(11) Several offences under the Larceny Act, 1916, the chief 

of which are : — 

Simple larceny. 

Quasi larcenies. 

Aggravated larcenies. 

Larceny as a bailee. 

ErnbezzleifKint. 

(d) In th(‘ ra:so of a child under 12 the consent of the parent or guardian is 
r^cessary. 

(e) 15 & IG Geo. 5, c. 8G, Sched. IT., lo wJiich the reader sJionId refer. 

(f) But notliing Cttu deprive the accused of Iiis ri^dit to be tried l\y a jury, 

and he cannot i v, dealt witli summarily without expressly being asked if he 
consents and exp ressly so consenting. " • 
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■Rece\\\Tig stolen property. 

Obtaining by Yalse Pretences. 

(12) Attempted suicide. 

(13) Publishing indecent matter. 

(14) Indecent*assuult on a ;toung person under 10. 

(15) Aiding, attempting or inciting the commission of any of 

the above offences. 

Histouicau Notk. 

Before June 1, 1020, the power of Petty Sessional Courts to 
deal summarily with indictable offences was regulated by the 
Summarjjf Jurisdicium Aci , 187V-1899. They were only 
allowed to deal with 

(1) Offences now regulated by the Larcrnij Act, 1916, 

provided the value of the property did not exceed €20. 

(2) Setting fire to any w’ood or heath i>rovided the damage 

did not exceed .€20. 

(3) Indecent assault on a young person under 10. 

(4) Any of the offences referred to in (1) and (2) if the 

value of the property exceeded €20 provided the 
accused y^leaded guilty, in which ease he lost his 
right of appeal to Q.S. ; if he pleaded not guilty, he 
had to he committed for trial. 

(Ill) PROCEDURE AT A SUMMARY TRIAL. 

(A) If the Offence is of a Minor Charac ter k/). 

(1) The magistrate’s clerk states the charge to the accused 
and asks liim whether he pleads guilty or not guilty; 
then : — 

(a) If the accused pleads guilty — 

(i) llie ])olicc officer who arrested him briefly states 

the facts. 

(ii) The magistrate asks the accused if he wishes to 

say anything. 

(iii) The riiagistrate ascertains the prtwious record 

(if any) of the accused and passes sentence 
upon him. 

(b) If the accused ])lcads not guilty — 

(i) the police officer who arrested him briefly states 
the facts and calls his witnesses (if anyj. 

(ii) The magistrate asks the. a(tcnsed : — 

(a) if he has any fpiestions to ask them; 

(h) if he wants to give evidence and/or call 
any witnesses; 

(c) if he has any statement to make. 


ig) E,g., drunk and disorderly, begging, &c. 
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(Hi) The mngistraie either discharges the accused 
or convicts him. 

(iv) If he convicts, he ascertains the accused's 
character and passes sentence upon him. 

(B) If the Offence is of a Serious Character (h). 

(1) Prosecutor opens the case. 

(2) Witnesses for the prosecution are called, examined and 

cross-examined. 

(3) Accused gives evidence (if he wishes). 

(4) Witnesses (if any) for the defence. 

(5) Accused (or his representative) sums up the case for the 

defence. 

(G) Magistrate either discharges the accused or convicts him. 
(7) If he convicts, he ascertains the acicused’s i)rcvious 
character and passes sentence upon him. 

(lY) PUNISHMENTS. 

(1) If the value of the jiro- ) «3 months, with or without H.li. 

perty is under 40s. ) or fine not exceeding J02O. 

(2) If the value of the pro- ) 6 months, with or without H.L. 

perty is over 40s. f or fine not exceeding £50. 

(3) In the case of indecent assault, 6 months. 

(4) Consecutive sentences of imprisonment may be passed, but 

the aggregate term must not exceed G months, unless 
such sentences include at least two sentences for indict- 
able offences dealt with summarily, in which case the 
aggregate term must not exceed 12 months. 

(5) In the case of a child no fine shall exceed 40s. 

(6) In the case of a young person no line shall exceed £10. 

(7) In the case of a male child, six strokes with the birch in 

substitution for or in addition to any otlicir ])UDishinent. 


(h) E.g., loileririg with intent, assault. 
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CHAPTER III. 

OKDINAEY PEOCEDUKE. 

STEPS IN THE TRIAL OF A CRIMINAL ACTIOIj. 

I. Information. 

JT. Arrest. 

III. Commitment for Trial. 

IV. Prosecution. 

V. Arraignment. 

VI. Plea. 

VI I. Jury sworn. 

Vril. Witnesses and speeches of counsel. 

IX. Summing up and verdict. 

X. Proceedings after verdict. 

XI. Sentence. 

XII. Appeal. 

XIII. Pespite, reprieve or pardon. 

(I) INFORMATION. 

(1) Laid before a J.P. 

(2) By any person aware of the facts. 

(3) If not in writing and upon oath a warrant cannot be issued ; 

only a summons. 

Summons. 

(a) A document directed to the accused. 

(b) Issued by a magistrate. 

(c) Stating the charge, 

(d) Ordering him to appear before the magistrate. 

(c) At a certain time and place. 

(f) Served by a constable on the accused personally ; or 

(g) Delivered at his last place of abode. 

Warrant. 

(a) A document directed to a constable. 

(b) Issued 

(i) in cases of political crimes, by a Secretary of State 

or a Privy Councillor; 

(ii) in ordinary criminal cases, by a Judge of the K.B.D. 

or a J.P. 


G.C.L. 


6 
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(c) Stating the offence. 

(d) Indicating the offender. 

(e) Ordering the consiabie to bring him before the magisfrate. 

(f) Kemaining in force until executed. 

(II) ARREST. 

(A) With a Warrant. 

(1) The warrant is the written authorisation of arrest. 

(2) The person executing the arrest must have the warrant 

with him. 

(3) He may break open outer doors of a house if necessary. 

(4) If the charge be one of treason, felony, or dangerous 

wounding, he may use whatever force may be 
necessary . 

(B) Without a Warrant. 

(1) By a Private Persox. 

(a) Any person seen committing a treason, felony, or 

dangerous wounding. 

(b) Any person reasonably suspected of having committed 

any such crime which has actually been conimitted. 

(c) Any ])erson found 

(1) Signalling to smugglers (a), or 

(2) Offending against the: — 

Vafirancif Ari (h). 

Jjarcvnif Acty J9J6 (c). 

Coiuaifv Offences Act (d). 

(d) If the owner ])(*rmils arrest: — 

Any persfui offending against the 

Malicious ])(rni(i(je Act, 1S61 (e). 

Ni(jht Pitat'hiaff .Icf (/). 

Town Police Act (i/). 

M Giro pol Han Police Acts {h). 

(e) Any ])crson committing by night any indictable 

offence. 

(2j By a Police Constable. 

(a) As in (1) (a). 

(b) As ill (1) (b), but also if the crime has not actually 

been ('ommilted. 

(a) m A' 10 Vift. f. BO, s. 100. 

(h'^ 5 (.u-o. 4, c. 83, R. 0. 

(c) 0 A 7 (too. 5, r. 50, s. 41, sub-s. 1. 

(d) 14 A 25 Virt. c*. 00, s. 1. 

(e) 21 A 25 Vb-t. i*. 07, 8. Gl. 

(f) 9 Geo. 4, c. 00, r. 2. 

(q) 10 A 11 Viet. c. s9, s. 15. 

(h) 2 A 3 Vift. c. 47, s. Oo, and c. 71. 
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(.c) As in (1) (c). 

/I without owner’s permission 

(e) As m (1) (e). 

(f) Any person committing u breaifh of the peace. 

(g) Any person loitering suspiciously at niglit. 

(h) In London : — 

(1) Any person reasonably suspected of committing 

or being about to commit an iiidictable crime. 

(2) Any person loitering at night and unable to give 

a satisfactory account of himself. 

(Ill) COMMITMENT FOR TRIAL. 

rROCEDUllE AT THE rUELIMlNAllY INVESTIGATION BEFOllK A 

Magistrate. 

Criminal Justice Act, 1925 (i). 

(1) Prosecutor opens the case. 

(2) Witnesses for the prosecution called and their evidence 

taken down in writing, read over to them ai\d signed hy 
them and by the magistrate. 

(8) Prosecutor sums up (/»). 

(4) Magistrate reads ihe cliargo lo the accused and explains it 

to him ill ordinary language. 

(5) Magistrate informs* the accused that he has the right to 

call witnesses and if he so desires to give evidence on his 
own behalf. 

(0) Magistrate asks the accuisial if he wishes to say anything 
in answer to the charge (1). 

(7) If the accused makes any statement (c.r/., “ I plead not 

guilty ”j it is taken down in writing, read <n’er to him, 
signed hy the magistrate and by the aceused himself if 
he so desires (n/), 

(8) Magistral e asks the accused whether he desires lo give 

evidence on his own behalf and whether he desires to call 
any witnesses. 

(U) Courses open to the (icrnscd : — 

(i) Heserve his defence, i.e., give no (‘xideiice himself 

and call no witnesses. 


(i) 15 & ir» (leo. 5, C-. SO. s. 12. 

(A*) This is seldom floia;. 

(0 'J’he proper form of question is ms follows : “ Do you wisli to say 
anytfiiiig in answer to the eluiijie? You are not oblij^t'tl to say anything 
unless you desire to do so, hut whatt-ver you say will be taktm down in writing 
and may he given in evi<Uiu*e upon your trial.” 

(m) This staiement, whctlier signed hy the aceused or not, may he given 
in evidence at the trial, unless it has not actually been signed by the 
magistrate. 
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(ii) Give evidence himself and call no witnesses. 

(ihi) Give evidence himself and call witnesses. 

(iv) Call witnesses hut f^ive no evidence himself. 

(10) Speech by the acensaVs representative (n). 

(a) If the accused gives no evidence and calls no 

witnesses, his representative may address the Court 
on his behalf and may submit that there is no case 
to answer. 

(b) If the accused gives evidence and calls no witnesses, 

at the conclusion of such evidence, his representative 
may address the Court on his behalf. 

(c) If the accused calls witnesses (whether he gives 

evidence himself or not), his representative must (if 
he wishes so to do) address the Court before such 
evidence is given. 

(11) Any evidence given by the accused and/or by his wit- 
nesses shall be taken down in writing, read over to them 
and signed by them and \^y the magistrate. 

(12) The magistrate then decides 

(a) Whether there is a strong enough case to send the 

accused to trial, ' 

(b) If so, where the trial slijill be, 

(e) Whether he will allow bail. 

Bail- 

(a) An accused person is said to be “ admitted to bail when 
he is released from the custody of the ollicers of the law 
and entrusted to the cuslody of ])ersf)ns known as his 
sureties, who enter into r(^cognisanc(*s to produce him to 
answer at a specified time and place the charge against 
him and who, in default of so doing, are liable to forfeit 
such sum as is specilied when the bail is granted. 

(b) (1) Never allowed in cases of treason and murder. 

(2) May he allowed in felonies and graver misdemeanours. 

(3) ]\rust be allowed in lesser misdemeanours. 

(c) Where a Court of summary jurisdiction commits for trial 

a person charged with any misdiuncanour and does not 
admit liirn to bail, the Court must inform the accused of 
his right to apydy for bail to a Judge of the K.B.D. 
Criminal JusCr'e Administration Act, .1914 (o). 

Continuous Bail. 

(a) During the hearing of a charge before a magistrate, the 
accused may be remanded from time to time until the 
whole of the evidence has been heard. 


(n) The expression “ representative ’* meafls either ronnscl or solicitor 
representing the accused. (o) 4 & 5 Geo. 5, c. 58, s. 23. 




mCEDURli. 

(b) I£ the accused is admitted to bail, it will be necessary for 

niB surety to be present at each hearing in order to renew 
the bai l. 

(c) To avoid putting the surety to this trouble, the magistrate 
may make the bail “ continuous/* /.e., continuing until 
the whole of the evidence lias lieen heard. 

(d) At the last hearing, if the magistrate commits the accused 
for trial, the surety must l>e present and bail will be 
granted until the date of trial. 

Recognisanoe. 

A recognisance is a contract of record whereby the person 
bound acknowledges himself to lie indebted to the King in a 
certain sum, to lx? levied on his goods and chattels, lands and 
tenements, if he fail in the condition specified in tlic recog- 
nisance. 

(a) If the condition be perforiiiod, the recognisance hoconies 

void. 

(b) If it be broken, the recognisance may, by order of the 
Court, be forfeited and estreated, and the person bound 
and his sureties (if any) become absolute debtors to the 
Crown for the sum named, whicdi will then he levied by 
the sheriff. 

WiiKx JIkcogxisancks may be Kequiuki^. 

(1) Jn the case of conviction for an indictable misdemeanour 
punishable under the Criminal Consolidation Acts^ 1861, 
Fonjerif Act, 1013, and Tjarceny Act, 1016, hi lieu of, or 
in addition to, any other punishment. 

/2) In the case of felony (exceiit murder) punishable under 
those Acts in addition to any other punishment. 

(d) Independently of any statute, in the case of any convic- 
tion for an indictable misdemeanour, defendant may be 
ordered to enter into a recognisance to kecj) the peace 
and be of good behaviour for a reasonable time, and in 
default he may be committed to jirison. 

(4) They may also he required; — 

(i) From the proseeutioii and witnesses 

(a) Upon committal of a person for trial upon an 
indictable olTencc, 

(b) Where under the Vexaiious Indictments Act, 

18/>9 (/)), the presccutor has been bound over 
to pi’osccnte. 

(ii) Under the Probation of Offenders Act, 1007 {q). 

ip) 22 & 23 Viet! e. 17. 

(q) 7 Edw. 7,c. 17. 
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(in) From the appellant. 

(a) On appeals to Q.S. 

(b) Where J.P.’s state a ease. 

(iv) J^'rom a person admitted to bail. 

(v) From a person who appeals to tlie C.C.A. where a 
fine only has been inflicted (r). 

(vi) By a Court of summary jurisdiction as a preventive 
measure. 

Summary Jurisdiction Act^ 1879 (s). 


(lY) PROSECUTION (t). 

Formal accusation may be made either 

(a) Upon a presentment hy a grand jury, or 

(b) without such presentment. 


(A) INDICTMENT. 

(a) A written accusation charging a definite person with the 

commission of a definite crime with a view to his being 
tried on that charge at Assizes or Quarter Sessions. 

(b) It is the usual form of prosecution. 

(cj It must state : — 

(1) Name of the prisoner. 

(2) Name of the Court in which he is to be tried. 

(3) Specific charge (<]uoting statute if a statutory 
offline e) . 

(4) Particulars of the offence, c.y., date, properly, 
owner, etc, 

(r5) Previous convictions (if any). 

(d) It is usually prepared by the clerk of assize or the clerk 
of the peace at Q.S., but in certain (rases counsel may 
receive instructions to settle the indictment. 


(e) Thk Counts of an Indkjtmknt. 

(1) An indictment may contain several counts. 

(2) This may be done cither 

(i) to charge distinct offences committed at different 
times or by different acts ; or 

(ii) to charge the same act as constituting two 
different offences. 

/(•i) More than one offence cannot he charged in one 
^ count or the count will be bad for duplicity. 


(r) Criminal AiJpcal Tlulcs, 1908, rule 7. 

(s) 42 & 43 Viet. c. 49, s. 25. 

(t) The (ixpreasion “ prosecution usually * signifies the whole of the 
proceedings for bringing tin offender to justice, hut it is here used in tlie special 
sense of “ manner of formal accusation.’* 
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(4) I3ut^ different acts vv’hich form part of r single trans- 

action may be charged in one count. 

(5) In indictments for burglary the prisoner is usually 

charged in one count with having broken and 
entered a house with intent to commit a felony 
therein and with having comniilted tlie felony {u). 

(6) Two or more offences may be charged in different, 
counts in the same indictment; but no count for 
any other felony can be added to jin indictment for 
treason or murder. 

(7) Two persons, can be charged in the same indictment 
if 

(i) ^J'lieir crime be a joint one, 

(ii) The facts on which the charges are founded 
form part of the same transaction. 

(8j The misjoinder of defendants may be made the 
subject of : — 

(i) Demurrtjr (a?). 

(\i) Motion to quash the indictment (x). 

(iii) Motion in arrest of judgment (y). 

,(iv) Appeal (z). 

The Grand Jury. 

An indictment is only a bill of indictment ” until it has been 
found “ true by the grand jury. 

(a) The grand jury consists of not less than Uvelve and not 

more than tv\ cnty-thrcc persons of good standing in the 
county. 

(b) CllARGINC; THE GUAND JURY. 

(i) The attention of the grand jurors is directed to 
important points in the cases for their consideration, 

(ii) The object of this is to assist them in coming to a 
correct conclusion. 

(iii) It is done by : — 

The Judge at Assizes. 

The Ih'corder of London at the C.C.C. 

The Chairman at County Sessions. 

The Uccordor at Boi’ough Sessions. 

(c) After being charged, the grand jury retire in order to hear 

the witnesses for the prosecution and consider the various 
hills of indictment. 

(d) If at least twelve consider that a fair case is made out, 

(u) See the form of an indictment on p. B4. 

{x) See post, p. 80. 
iy) See post, x*- **2. 

(z) Sec post, p. 
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. the words “ True Bill ** are indorsed on the bill; otherwise, 
the words “ No True Bill ” are so indorsed. 

(e) When one or more bills are found, some of the grand jury 

come into Court and hand them to the clerk, who reads 
out the finding. 

(f) When all the bills have been found, the grand jury are 
discharged by the presiding Judge. 

The Vexatious Indictments Act, 1859 (a). 

(a) No bill of indictment for certain specified offences shall be 
presented to or found by a grand jury unless one of the 
following steps has been taken: — 

(1) The prosecutor has been bound by recognisances to 
prosecute. 

(2) 'fhe accused has been committed to custody or released 
on bail. 

(3) The indictment has been preferred with the written 

consent of a Judge of the High Court or the Attorney 
or Solicitor-General. 

(b) The object of this Act is to pie vent an indictment being 
maliciously preferred to the grand jury against an innocent 
man. 

(c) The offences specified include: — 

Conspiracy. 

False pretences. 

Indecent assault. 

Incest, 

Libel under the Neivapaper Lihel and Registration Act, 
1881, (b). 

Perjury. 

Sexual offences under the Criminal I mu: A mendmrnt Act, 
1885 (/•). 

(d) If a magistrate refuses to commit for trial a person charged 
with any offence to which this Act applies, the prosecutor 
may require him to take his recognisance to prosecute the 
accused. The magistrate must then transmit the recog- 
nisance with the information and de])ositions to the Court 
in which the indictment ought to be preferred, and it may 
then be preferred in spite of the magistrate’s refusal to 
commit (d). 


(a) 22 & 23 Viet. c. 17. 

(fe) 44 & 46 Viet. c. 00, a. 0. 

(c) 48 & 49 Viet. c. 09, s. 17. « 

(d) This does not apply where the magistrate has refused to grant a 
euinmons. 
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Changes made by the Indictments Act, 1915 (c). 

(1) Every indictment shall contain, and shall be sufficient if it 

contains, a statement of llie specified offence or otTeiiees 
with which the accused is cliarged together with such 
particulars as may he necessary for giving reasonable infor- 
mation as to the nature of the charge (/). 

(2) (a) The indictment may he on parchment or paper (of a 

specified size) and may he written, printed or partly 
written and partly printed. 

(h) Figures and abhreviations may he used. 

(c) The names of the witnesses for the iirosccution should 
be indorsed on the liack. 

Rule L ((f). 

(3) Whenever a joinder of charges is permissihlc, the old pro- 

hibition against joining felonies and misdemeanours is 
removed (h). 

(4) The statement of off'enee and the partiiudars of it must use 

ordinary language, avoiding l(»ehnical terms as far as 
possible (i). 

(5) If the offence he a statutory one, the statute and the 

paiticular section must he specitieil in tlie indictment. 

(0) In the case of any statutory offence which is defined by 
alternatives a count may now allege the different alter- 
natives which the dofining statute sets out (A). 

(7) In stating the particulars of otfcnce, the precision formerly 
roipiired is relaxed in that all the essentials of the offence 
need not he set out. 

(8) A plurality of (founts is only jicruiitted when all are founded 

oil the same facts or form or are ])art of a series of offences 
of the same or a similar character. 

(9) The Court hfis power, either before trial or at any stage 
of the trial, to amend an indictment if the (cairt considers 
that 

(a) the indictment is defective; 

(h) it is necessary to amend it to meet the circumstances 
of the case ; 

(c) no injustice will he done by making any amendment (1). 

(10) if the Court considers that a ])risoner may \)e prejudiced 
or embarrassed in his defence by reason of his being 


(e) 5 & 6 Gvo. 5, c. t^O. 

(/) Section 3. 

(g) No iiidictnicnt hIuiII hv open to objection by reason only of failure to 
comply with this rule. 

(h) Section 4 and rule 3. 

(i) Kule 4 (2) (3). 

(A;) Kule 5. 

(1) Section 5. 
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charged with more than one offence in the same indict- 
ment, it may order a separate trial of any count or counts 
in an indictment (m). 

(11) It is the duty of the clerk of the Court, after a true bill 
has been found on any indictment, to supply to the 
prisoner on recjiiesi, a copy of the indictment free of 
charge (a). 


Form of an Indictment (o). 

Cextuat. Crimixal Court (p). 

The King v. A.B. 

Presentment of the Grand Jury. 

A.B. is charged with the following offences: — 

First Count. 

Statement of Offence. 

Burglar}' aijd Larceny contrary to section 25 of the 
Larceny Act, 1916. 

Pauticulahs of Offence. 

A.H. in the night of the 5th day of March, 1922, in the 
city of liondon, with intent to steal, broke and entered the 
dwelling-house of C. and stole therein a gold watch his 
properly value f-JO. 

Second Count. 

Statement of Offence. 

Beceiving stolen goods contrary lo section 33 of the 
Larceny Act, 1916. 

Particulars of Offence. 

A.B. on the Gth day of Marcli, 1922, in the city of London, 
received the^ said watch well knowing it to have been stolen. 
[Previous convictions (if any) (^). | 

[A.B. is an habitual criminal.] 


(m) Section 5, aiib-scction 3. 

(w) Rule 13. 

(o) As proscribed by the Rules in the Indictments Act, 1916. 

(p) Or whatever ibe C(Hirt of trial may be, e.fj., " Essex County Quarter 
Sessions held at CIk hMsford,” “ Colchester lioroiigb Quarter Sessions,*’ “ Kent 
Assizes held at Muidstone. " 

(q) E.g., “A. B. Ijus been previously convicted of felony, to wit, burglary 
at the Essex Assizes '-n May 13, 1915.” 




(B) CBIMIBUL INFORMATION. 

(a) A written complaint made on behalf of the Crown by 
one of its otticers find filed in tlio I\.33.T). in respect of 
some offence not a felony whereby the offender is brought 
to trial without a previous finding by a grand iury. 

(b) Informations are of two kinds; — 

(1) Informations ex officio filed by the Attorney-General. 

(2) Informations by the Master of the Crown Office filed 
by him at the* instance of some private individual 
(called the Relator). 

(c) Informations differ from indictments in tlie following 

particulars ; — 

(1) No preliminary investigation before a magistrate. 

(2) No presentment by a grand jury. 

(3) Only for misdenicfinour, which must be of a 
pernicious kind. 

(4) Cannot be tried at Q.S. 

(5) Tried on the civil side of the Court. 

Form of a Criminal Information (r). 

Thj5 King v. A.Jh 

In thk High Coukt op Justick, King’s Bench Division. 
CuiMINATi InFOHMATION Fu.KD EY THE KlX(i’s AtTORNKY-GknEUAL {s). 
A.B. is charged wiih the ftilowing offences: — 

Statement oe Offence. 

(The remainder is similar to the form of an indictment.) 

(Y) ARRAIGNMENT. 

Consists of: — 

(1) Calling tlie prisoner by name to the bar of the Court. 

(2) Heading the indictment to him. 

(3) Asking him whether he is guilty or not of the offence 
charged. 

(YI) COURSES OPEN TO THE ACCUSED. 

(1) Stand Mute. 

(a) “ Of malice.” 

In which case a plea of ” not guilty ” will be entered 
for him (f). 

(r) As prescribed by tluj Indiflmn^ts Ari. 1916. 

( 5 ) Or “ by the msistef of the Cr-wn Oilic-e at the instance of C. D. 

(f) 7 & 8 Geo. 4, c. 28. 
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(h) ‘'By visitation of God ” (u). 

In which case the Court will endeavour to make him 
understand the charge, and answer to it by other 
means; if these fail, a plea of “not guilty” will be 
entered for him. 

(2) Demur. 

(a) A “ demurrer ” is a written objection in which the 
prisoner admits tlie facts alleged against him, but denies 
that they amount to the crime charged in the indict- 
ment. 

(b) It should be made before plea, but the Court may allow 
a plea to be withdrawn in order tliat the prisoner may 
demur. 

(c) A prisoner rarely demurs, since if his demurrer fails he 

cannot then plead “ not guilty,” for ho has admitted 
the facis. 

(d) But the Court may allow him to “ plead over,” f.c., put 

in a plea of “ not guilty ” and be tried on the indict- 
ment, oven though the demurrer has failed. 

(e) Form (o;) : — * 

Cent ml Criminal Coart, 

The King v. A,H. 

A.B. says that the Indictment is not sufTicient in law 
' and that he is not bound by law to answer it. 

(f) Issue is then joined by the Crown in the following form : 

Central Criminal Court. 

The King v. A.B. 

C.D. (Clerk of the Court) joins issue on behalf of the 
King. 

(3) Move to Quash the Indictment. 

If an indictment is defective, tlie accused may move to 
quash it. 

(a) If the defect is merely formal, the motion should be 

made before plea, and the defect may then be 
amended by the Court. 

(b) If the defect is a substantial one, the motion may be 
made after plea. 

(c) Objection to an indictment for a crime of enormity 

should be taken on motion in arrest of judgment (g). 

(d) If the indictment is clearly bad, the Court may quash 
it; but if there is any doubt, the Court will refuse to 

(tt) If it is doubtful whether the muteness be “ nf malice ’* or “ by visita- 
tion of God,” a jury of any 12 persons present m^ be sworn to discover this. 
(») A-s preseribed by the Indictments Act, 19iS. 
ly) See post, p. 1)2. 
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quash it, and the accused's remedies then are by 
demurrer, motion in arrest of judgment, or appeal. 

(4) Plead to the Jurisdiction of the Court. 

(a) Tlie prisoner may contend that the Court: 

(i) Js not competent to try the crime charged; or 

(ii) Has no jurisdiction over him or over tlic' place 
where tlie crime was committed (z). 

(b) Form (a). 

CenLral Cvimlnul Court. 

The Khuj V. A.h. 

A.n. says tliat the fyourt onglit not 1o taho cognisance 
of the indictment against Inm because [titatc the 
re(i8on~\. 

(c) Issue is joined on behalf of the Crown in a form 

similar to the joinder of issue to a demurrer. 

(3) Plead specially in Bar. 

(A) Pardon. 

(B) Autrefois acquit. 

(C) Autrefois convict. 

(a) The principle upon whch the right to plead (B) or 

(C) (le])en(ls is that a Jiian should not he put in 
peril twice for the same offence. 

(b) If therefore a man has b(‘eii tried and found to be 
not guilty of an offence by a Court competent to 
try him, the acquittal is a bfir to a second indict- 
ment for the same offence. 

(c) Similarly if a man lias been tried, convicted and 
sentenced for an oiTonce by a Court cum])etcnt to 
try him, the convh'tioii is a bar to a second indict- 
ment lor f lu» same otfenci*. 

(d) To succeed on either (.B) or (C) he must prove: — 

(1) That file fads alleged to constitute the offence 

* chargetl are the satne as those for which he 

was ])reviously tried and acquitted (or con- 
victed). 

(2) That ho was in jeopardy. 

(d) That the previous verdict was a final one. 

(e) Therefore a dismissal of a. cliarge by a magistrate 

at a preliminary invesiigafion cannot he pleaded 
as autrc'tois convict should the prisoner be re- 
arrested and charged with another offence on the 
same set of facts or on fresh evidence. 

(z) It is Bubmitled thsit aiiice ibr wido altcrjilions in vetiue made by the 
Criminal Justice Act, 1915, ibis latter objection emiM seldom be taken. 

(a) As prescribed by the Indictments Act, 1915. 
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(f; Form. 

Central Criminal Court, 

The King v, A. B. 

A.B. says the King ought not further to prosecute 
the indictment against him because he has been 
lawfully acquitted (or convicted) of the offence 
charged therein. 

(6) Plead “Guilty.” 

The Court will then: — 

(i) Hear the facts of the case from counsel for the 
prosecution. 

(ii) Hear anything the police may have to say about the 
prisoner. 

(iii) Hear any stalement the prisoner or his counsel may 
wish to make in miligation of sentence. 

(iv) Pass sentence. 

(7) Plead “ Not Guilty.” 

This is usually done. 

Alteration of 1*lea. 

(a) A prisoner who has p headed guilty and been sentenced 
cannot retract his plea and plead not guilty. 

(b) If a yjrisoner pleads guilty to a capital charge, the 
Court usually advises him to withdraw his plea and 
plead not guilty. 

(c) A ])rison(*r who has pleaded not guilty may, by leave 

of the Court, withdraw his plea and plead guilty. 

(YII) SWEARING OF THE JURY. 

(a) The prisoner is entitled to object or challenge one or 
more of the j)ersons returned to be jurors. 

(b) He is informed by the chu'k of the Court of this right, 
and is told that '* if lu; wishes to object to any of them 
he must dt) so as they come to the book to be sworn 
and before they are sworn and he shall be heard.” 

Challenges to Jurors. 

('halleng(?s to jurors may be made; — 

(a) On behalf of the Crown. 

(b) On behalf of the prisoner. 

(I) Challenge to the Array. 

An ex(;e[)tion to the whole jury in respect of some default 
or pariialitv of the sheriff 

(a) must specify the grounds upori which it is made; 

(b) must be in writing. 
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(II) Challenge to the Polls. 

An exception to particular jurors. 

(1) Peremptory. 

(a) No cause need be shown. 

(b) Only allowed in trials for treason or felony. 

(c) Besiricted to jurors in treason and 20 in 

felony . 

(2) Propter honoris respi:ctum. 

For the fact that a person has been enipanellod who 
ought not so to have been, c.r/., a jx'ei’ or member of 
the J3ar. 

(3) Propter defectum. 

For some want or defect in the juroi’, c.r/., a lunatic. 

(4) Propter affi*:ctttm. 

For sus])icion of ])arliality. 

(a) Principal Challenge . 

e.g., juror is a relation 1o (dther ])ar1y. 

(b) Challenge to the Favour. 

Where there is a possibility of bias. 

(5) Propter Delictum. 

For some crime commil ted by a juror. 

(YIII) ORDER OF SPEECHES. 

(A) When the Prisoner is not Defended rv ('ounsee and 
CALLS NO Witnesses to the Facts except Himself. 

(1) Counsel for the pros(‘culion opens his eas(i. 

(2) Witnesses for the prosecution arc called and examined, 
cross-examined, and (if necessary) re-examined. 

(3) Counsel for the prosecution reads the re])lies given by 
the prisoner in answer to the two statutory cautions 
given him by the iniigistrale (h). 

(4) Prisoner gives evidence (if ho wishes) (c). 

(5) Witnesses (if any), as to ])risoner’s good character. 

(0) Prisoner malxcs a speech in his defence. 

(B) When the Pihsoner is not Defended dv Cottnskj., rut 
calls Witnesses as to the Pacts, in addition to (livixo 
Eviden(7e ITimsei.f. 

(1) , (2) O-^) in (•'■)■ 

(i)) Vt.cl.y “ fn answer to the statniory caiitiiin, tlie prisontM* said ‘ I resorve 
my defenco ’ and in answer to tlie j|iiesti<Mi as lo whether he desired to call 
witness(is or to give cvideiJ<*e hiiieelf, lie said ‘ No, sir.’ 

(c) It is entirely within llie discretion of tlie iirisoiier whether or not he 
will go into the witness box and give evidenee on oath on his own behalf. 
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(4) Prisoner opens his case (cZ). 

(5) Prisoner calls his witnesses as to fact and (if any) as 
to his good character. 

(6) Prisoner sums up liis case. 

(7) Counsel for the prosecution replies on the whole 
case (d). 

(C) When the Prisoner is Defended ry Counsel who calls 
NO Witnesses as to the Pacts except the Prisoner. 

(1), (2) and (8) as in (.\). 

(4) Prisoner gives evidence (if he wishes) (c). 

(5) Witnesses (if any) as to prisoner's good character. 

(6) Counsel for the prosecution sums up his case (<?). 

(7) Prisoner's counsel speaks in his defence. 

(D) When the Prisoner is Defended by Counsei. who calls 
OTHER W'iTN esses TO THE FaCTS BESIDES THE PRISONER. 
(1), (2) and (8) as in (A). 

(4) Prisoner's counsel opens the defence. 

(5) Prisoner gives evidence (if he wishes) (c). 

(6) Witnesses for the defence (including witnesses, it any) 
as to prisoner's good character. 

(7) Prisoner’s counsel sums up the case for the defence. 

(8) Counsel for the prosecution replies on the whole case. 

Points to note. 

(a) The prosecution has the last word when witnesses to 
the facts (other than the prisoner) are called by the 
defence; but it is sometimes waived, particularly if 
the prisoner is not rcpresent(?d by counsel. 
j{\y) The Attorney-dcncral and Solicitor-General always 
/ have the right of reply ; l)ut it is not always exer- 

cised. 

(c) The wife of a prisoner counts as an ordinary witness, 

and if she is called on behalf of the defence, the 
prosecution will be entitled to the last word. 

(d) A document or article put in by the defence as an 
“ exhibit " counts as a witness and will entitle the 
prosecution to the last word. 

(e) Failure of any prisoner (or the spouse of any prisoner) 

to give evidence in the witness box may not be made 
the subject of any coniment by counsel for the prose- 
cution, but the Judge may comment upon it if he 
think fit. 


id) Tills is seldom clont^ 
(e) This is often waived. 
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(IX) SUMMING-UP AND YERDICT. 

(A) The Judge Sums Up. 

(1) The Judge lays down the law. 

(2) He leaves all questions which arise upon the evidence 
to the jury. 

(3) He may express an opinion as to the facts, but the 
jury are not bound to follow it. 

(B) The Jury consider their Verdict. 

(a) They may find the prisoner 

(1) Guilty on the whole indictment. 

(2) Guilty on some counts but not on others. 

(3) Guilty of the minor offence (although not made 
the subject of a count in the indictment) (/). 

(4) Guilty of the attempt. 

(5) Guilty but insane (g), 

(6) Guilty but with a rccoimnerulaliou to mercy. 

(7) Not guilty. 

(b) They may also return a “ special verdict,'* he., on the 
facts alone; the Court will tlieii draw the legal infer- 
ence from those facts, e.y., whether they amount to 
murder or manslaughter. 

(c) The verdict must be unanimous : 

(i) If the jury cannot agi'ee upon their verdict, tliey 
will be discharged by the Judge and the prisoner 
will be tried a second time at the next sessions 
by another jury. 

(ii) In the event of a second disagreement taking 
place, it is usual for the prosecution to offer no 
further evidence and for the j^risoner to be dis- 
charged. 

(hi) If in the course of a trial, any member of the jury 
dies, or is discharged by the Court, e.g., for illness, 
the jury shall be deemed to remain properly con- 
stituted for that trial provided: — 

(a) both the prosecution and the defence consent 
in writing, and 

(b) the number of the jury is not reduced below 
ten (gg), 

(f) E.g.f on an indictment for unlawful wounding, prisoner may be found 
“ not guilty of unlawful wounding but guilty of common assault. ’ See ante, 
p. 37. 

(g) This is an acquittal and not a conviction ; therefore the prisoner cannot 
appeal; R. v. Felstead, [1914]! 10 Cr. App. B. 129. 

(gg) C. J. A., B. 16. 

G.C.I*. 


7 
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(X) PROCEEDINGS AFTER A VERDICT OP 
“ GUILTY.” 

(1) Evidence of previous convictions. 

(2) Evidence as to prisoner’s character. 

(3) Evidence that the prisoner is an habitual dnnihard. 

(4-) Plea in mitigation of sentence. 

,(5) Costs (usually paid by borough or county; prisoner pays 

his own). 

(6) Damages. 

(7) Eestitution of goods. 

(a) If a thief be prosecuted to conviction, the property 
in the goods stolen, even if it Vias passed from the 
owner, revests in him, and the Court may order the 
restitution of the property in a summary manner (h), 

(b) Where goods have been obtained by wrongful means 
not amounting to larceny, the property in ihem shall 
not revest in the owner l)y reason only of the convic- 
tion of the offender (i). 

(8) Motion in arrest of judgment. 

(a) Can only be made for some defect a 2 )paront on the 
face of the record. 

(b) The objection must be substantial. 

(c) Judgment will not be arrested if the defect has been 

amended during the trial. 

(d) If judgment is arrested, the prisoner is discharged; 
but he may be indicted again on the same facts. 

(XI) SENTENCE. 

Judges have no power to create new forms of punishment. 

Forms of Punishment. 

(1) Death. 

(a) Practically restricted to cases of murder (A). 

(b) may not be inflicted on 

(i) any one under 10; 

(ii) any one insane ; 

(Hi) a woman who is pregnant. 

(2) Penal Servitude. 

(a) For not less than three years. 

(b) May not be inflicted on any one under 10. 

(h) Larceny Act. 1916, 6 & 7 Geo. 5, c. 60, s. 45. 

(i) Sale of Good/i Act, 1^95, 66 & 57 Viet. c. ^1, s. 22, re-enacted by the 
Larceny Act, 1916, s. 45 

(k) Technically exikts in cases of treason, arson and piracy. 
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(3) Imprisonment. 

(a) For not more tlian two years (1). 

(l)j With or without hard labour. 

(c) j\lay not be inllieted on any one under 14. 

(4) Detention. 

(A) For juvenile offenders, 

(1) Industrial School. 

(under 12 years of agc.J 

(2) lieforniatory Scliool. 

(12-l(j years of age.) 

(8) Borstal Institution. 

(16-21 years of age.) 

(For not more than three years.) 

(H) For criniuial lunatics. 

If the jury find the prisoner “ gniliy but insane the 
fludge will order liim to be detained in a Crimiiud 
Lunatic Asylum during ills Majesty’s pleasure (?a). 

(4a) Probation (n). 

Probation of Offenders Act, 1907. 

(I) Where any person is convicted on indictment of any 
ofh'ncc punishable with iinjirisonnicnt, the Court may 
dischai’go him upon his entering into a recognisance — 

(i) to come up for judgment if called upon during 
the next 8 years; and 
(ii) to be of good behaviour. 

(2) The olhnider may also be placed under the supervision 
of a probation officer. 

Probulion Officers. 

(a) Certain persons appointed to assist and find employ- 
ment for offenders who have been placed under 
tlioir supervision. 

(b) They naider to the Court from lime to time a 
report of the offender’s progress. 

(c) Jiy the Criminal Justice Act, PJ2d, certain areas are 

to be marked out as probation areas and the appoint- 
ment of Trobation officers for each area becomes 
comjnilsory. 


(/) For any ono olTonce; H. v. UayJey Morris {1026). 

(m) Criminal Lunatics Act, 1884, 47 48 V'ict. c. 84, sa. 5, 16. 

(nj The Criminal Justice Act, 102s, has considerably developed the proba- 
tion system, Fart I. of the Act being dt voted entirely to thal subject. 
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(5) Whipping. 

(a) On conviction of a male prisoner (o) for any of the 
following offences, the Court may, in addition to the 
punishment awarded, inflict a whipping: — 

(i) Bobbery with violence (p). 

(ii) Being an incorrigible rogue. 

(hi) Procuring or living upon the ^ 

earnings of prostitution (g). \ 

(iv) Persistently soliciting for im- ^^nvLTion (r). 

moral purposes in a public place. J ' 

(v) Attempts to alarm or injure the Sovereign (s). 

(b) The whipping must take place 

(i) Within 0 months from the passing of the sentence. 

(ii) In the case of a prisoner sentenced to penal 
servitude, before he is removed to the convict 
prison. 

(c) The C.C. -V. will not hear medical evidence to the effect 

that the prisoner is unsuitable to be whipped. 

R. V. Dugdalc (t). 

(d) Tlio number of strokes awarded is not to exceed 50. 

(e) A juvenile offender may, in some cases (w), be sen- 

tenced to receive a number of strokes with a birch rod 

(i) If under 14 and sentenced summarily by a J.P., 
the maximum number of strokes is 12. 

(ii) If under 16 and sentenced under 26 & 27 Viet, 
c. 44, the iriaxirnum number of strokes is 25. 

(6) Fines. 

Barely inflicted for serious offences. 


(7) Preventive Detention. 

Prevention of Crime Act, 1908 (x). 

(a) An habitual criminal mfiy be given, in addition to a 
sentence of pemil servitude, a period of detention of 
not less than five and not more than ten years (y). 


(o) Whipping may never he inflicted upon a female prisoner. 

(p) Garrotters Act, 1863, 26 & 27 Viet. c. 44. 

(q) Criminal Law Amendment Act, 1885, 48 & 49 Viet. c. 69, 8. 2. 

(r) 61 & 62 Viet. c. 39. 

f.v) 5 & 6 Viet. c. 51. 

(t) (1923;, 17 C. A. K. 55. 

(u) E.g., corruptly to t;!ke any reward for helping a person to recover stolen 
property. 

{x) 8 Edw. 7, c. 59. 

\y) This means that if the Judge considers that the primary office merits 
a sentence of penal servitude, then and then only may he inflict an additional 
sentence of preventive detention : in no case must a sentence of penal servitude 
be inflicted in order to impose preventive detention. 
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(b) Habitual Criminal. 

Any person who 

(i) since he was IG years old has been at least three 
times convicted o£ a crime (not including the one 
on which he awaits sentence {z)) and is leading 
persistently a dishonest life; or 

(ii) has on a previous occasion been found to be an 
habitual criminal and been sentenced as such, and 
is (not “ was ”) leading persistently a dishonest 
life (a). 

(c) In order to convict a prisoner of being an habitual 
criminal it is necessary to prove — 

(1) Consent of the Director of Public Prosecutions. 

(2) Seven days* notice 

(a) To the clerk of the Court by which the accused 
is to be tried. 

(b) To the accused. 

(G) Age of the accused. 

(4) Three previous convictions since the age of IG, or 

a previous conviction as an habitual criminal. 

(5) That the accused is persistently leading a dishonest 

or criminal life. 

(d) No prisoner can be charged solely with being an 
habitual criminal: — 

(1) The charge of being an habitual criminal is 
always added to an indictment for some other 
offence (/;). 

(2) Should the prisoner plead guilty to the primary 
offence and not guilty to being an habitual 
criminal, he is tried on the charge of being an 
habitual criminal before sentence. 

(3) Should he plead not guilty to the primary offence, 

then he is tried on that first and 

(i) if convicted, he is tried immediately by the 
same jury on the charge of being an habitual 
criminal ; 

(ii) if acquitted, he cannot* be tried on the 
charge of being an habitual criminal. 

(4) Should he plead guilty to, or be convicted of, the 
primary offence, and the jury disagree upon the 
charge of beiixg an habitual criminal, he can be 
re-trFed by a fresh jury on the charge of being an 


(z) The primary offence must be on.' punishable with penal servitude. 

(a) R. V. Norman, [19241 18 Cr. Anp. R. 81; Wilshere s C. C., 395. 

(b) This offence must be one punishable with penal servitude. 
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(ej The infliction of a sentence of preventive detention is 
entirely within the discretion of the Judge; therefore 
even if a prisoner is convicted of being an habitual 
criminal, the Judge may consider that the case does 
not merit preventive detention and consequently not 
inflict any. 

Director of Public Prosecutions. 

(a) Appointed 1879 (c). 

(b) Authorised, under the superintendence of the Attorney- 
General, to institute or carry on criminal proceedings 
in any Court. 

(c) Gives advice and assistance to 

(i) chief ollieers of police; 

(ii) clerks to justices ; 

(hi) other persons concerned in any criminal proceed- 
ings. 

(d) May intervene in any criminal proceeding actually 
commenced and take the further condu(d of the case 
out of the hands of Ihe ])ri\ati* prosecutor or the 
police — 

(i) in cases of importance or diiliculty ; 

(ii) where the refusal or failure of a person to pro- 
secute renders action on his part Jiecessary to 
secure the due prosecution of an offender. 

(e) The Court will not take judicial notice of the signature 
of the Public Ih'osecutor (though it will take such 
notice of that of the Attorney -General). 

(XII) APPEAL TO THE COURT OF CRIMINAL APPEAL. 

(a) Notice of appeal must be given within ten days of 

conviction. 

(b) On the hearing and determination of an appeal, no 
costs shall be allowed on cither side. 

(c) Should the appeal be unsuccessful, the sentence will 
date from the time of the appeal, and not from the 
time of conviction. 

(XIII) RESPITE, REPRIEVE OR PARDON. 

Respite. 

Postponement of sentence until a future date. 

This may be done 

(1) When an appeal is pending to the G.C.A. 

(c) Prosecution of Offences Act (42 & 43 Viet, c. 22) amended by the Public 
Prosecution Act, 1908 (8 Ed. 7, c. 3). 



ORDINARY PROCEDURE. 


97 


(2) Where the Court desires to defer sentence on account 
of either 

(a) the nature of the offence, 

(b) the antecedents or mental or physical condition 
of the. ])risoner, 

in order that further inquiries may he made. 

(3) Jn cases wlien^ the Judf^e docs not desire to send 
the offender to prison but considers the case too 
serious to warrant an immediate bind over, he may 
postpone sentence till next sessions in order to 
inflict upon the offeiuJor the slif.^ht punishment of 
being kept in custody for that period, and at the next 
sessions the offender will be bound over to come 
up for judgment if called upon and to be of good 
behaviour. 

Reprieve. 

Withdrawal of the sentence. 

(1) may be granted by the Crown or by the Court. 

(2) Must be grant(‘d in two cases — 

(i) W'he-n a woman sentenced to death is ascer- 
tained to be j)regnant. 

(ii) When the prisoner becomes insane after 
judgment. 

Pardon (d). 

(j ranted l)y the Crown only. 

Two unpardonable offences: — 

(a) Public nuisance unabated. 

(b) Sending a, prisoner outside Kngland to evade the 
writ, of Habeas Corpus. 

(d) If a prisoner l)o i-onvictcd of a crime and sontonood, and it subsequently 
transpire that lie was innocent of tlio criine of wliiclj be was convicted, he 
receives the Kinfi’a Pardon. 



PHnUd in Great Britain >’V '^he :\utern Preet, Ltd., Rending. 










